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Connecticut

I. Discrimination

A. Protected classes under state and/or local laws

In Connecticut, most of the law on discrimination is contained in the Connecti-
cut Fair Employment Practices Act (“CFEPA”), General Statutes § 46a-51, et seq. 
CFEPA covers certain protected categories in addition to those protected by fed-
eral law (i.e., sexual orientation, marital status, genetic information and ancestry). 
There is no individual liability under the CFEPA.

This statute makes it an unfair discriminatory practice in employment, except 
when based on a bona fide occupational qualification, for an employer to refuse to 
hire, to discharge, or to discriminate against any individual in compensation or in 
terms, conditions, or privileges of employment, because of that individual’s

race,
color, 
religious creed, 
national origin, 
sex, 
age, 
sexual orientation, 
ancestry,
marital status, 
past or present mental disorder, 
mental retardation,
learning disability, or 
physical disability.

Federal law and Connecticut law differ on the definition of definition of “disabil-
ity.” Connecticut law does not define a disability in terms of whether it substan-
tially limits a major life activity. Thus, Connecticut extends greater protection than 
the ADA.

There is no cause of action under CFEPA for “regarded as disabled” or “perceived 
disability.”

B. Minimum number of employees required to be 
considered an “employer” under state and/or local law.
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CFEPA applies to employers with three or more employees.

C. Statutes of limitation

An employee must file a compliant with the Connecticut Commission on Human 
Rights and Opportunities (“CHRO”) within 180 days of the alleged discrimina-
tory act.]

Once jurisdiction is released by CHRO, employee may file suit in Superior Court 
within 90 days.

D. Exhaustion of administrative remedies requirement

Employee must exhaust administrative remedies through the CHRO.

E. State Retaliation Issues

Employers may not discharge or discriminate against employees who assert rights 
or testify under the provisions of the CFEPA.

Connecticut General Statutes § 31-190a prohibits any discrimination against em-
ployees who are receiving workers’ compensation benefits or who have otherwise 
exercised their rights under Connecticut’s Workers’ Compensation Act.

II. Hiring
In Connecticut, an employer may be held liable when a third party is injured by 
an employer’s own negligence in failing to select an employee fit or competent to 
perform the services of employment.
Connecticut courts do not recognize continued employment as adequate con-
sideration to support an employment agreement. Employers wishing to form 
agreements with their employees should do so at the start of employment, which 
generally constitutes sufficient consideration.

A. State-specific issues concerning interviews

Employment applications that contain questions concerning an applicant’s crimi-
nal history must include a notice, in clear and conspicuous language, stating that:

the applicant is not required to disclose the existence of any arrest, criminal 
charge or conviction, the records of which have been erased pursuant to C.G.S. 
§§ 46b-146, 54-76o, or 54-142a;
the criminal records subject to erasure pursuant to Sections 46b-146, 54-76o, 
or 54-142a are those records pertaining to a finding of delinquency or that a 
child was a member of a family with service needs, an adjudication as a youthful 

■
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offender, a criminal charge that has been dismissed or nolled, a criminal charge 
for the person has been found not guilty, or a conviction for which the person 
received an absolute pardon; and
any person whose criminal records have been erased pursuant to sections 46b-
146, 54-76o, or 54-142a shall be deemed to have never been arrested within the 
meaning of the General Statutes with respect to the proceedings so erased and 
may so swear under oath.” 

B. State or local polygraph protection laws

Connecticut law prohibits employers from requiring or requesting that employees 
or applicants take lie detector tests in connection with e employment or as part of 
an employment application. Connecticut General Statutes § 31-51g.

C. Strength of “at will employment” and exceptions

The Connecticut Supreme Court has referred to employment at-will as a default 
rule, meaning that in the absence of any employment contract to the contrary, 
employment at will is presumed. See Sheets v. Teddy’s Frosted Foods, Inc., 179 
Conn. 471 (1980).

An employee may maintain a tort action if the employee, otherwise terminable 
at will, is discharged for some “demonstrably improper reason, a reason whose 
impropriety is derived from some important violation of public policy.” 

Three recognized exceptions to the rule that an employee at-will may be termi-
nated for any reason are: 

violation of public policy;
violation of the implied covenant of good faith and fair dealing, and 
violation of an implied contract.

III. Record Keeping
Connecticut General Statutes § 31-128a to 31-128h, the Personnel Files Act regu-
lates this subject.

A. State/local requirements

Definition of personnel file: “Personnel file” means papers, documents and re-
ports, including electronic mail and facsimiles, pertaining to a particular employee 
that are used or have been used by an employer to determine such employee’s eligi-
bility for employment, promotion, additional compensation, transfer, termination, 
disciplinary or other adverse personnel action including employee evaluations or 
reports relating to such employee’s character, credit, and work habits. 
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“Personnel file” does not mean stock option or management bonus plan records, 
medical records, letters of reference or recommendations from third parties includ-
ing former employees, materials that are used by the employer to plan for future 
operations, information contained in separately maintained security files, test 
information the disclosure of which would invalidate the test, or documents that 
are being developed pr prepared for use in civil, criminal or grievance procedures. 

B. Confidentiality of employee records and information

Section 31-128f provides that “no individually identifiable information” contained 
in an employee’s personnel file or medical files shall be disclosed by the employer 
to any third person not employed or affiliated with the employer, without written 
authorization of the employee or pursuant to a lawfully issued administrative sum-
mons or judicial order, including a search warrant or subpoena, or in response to 
a government audit or the investigation or defense of personnel related complaints 
against the employer. 

Exceptions exist for the verification of dates of employment, the employee’s title or 
position, and the employee’s wages and salary.

C. State/local requirements to provide employees/former 
employees access to personnel records.

In Connecticut, employees have a statutory right to review their personnel files. 
Connecticut General Statutes § 31-128b. Section 31-128b creates the general rule 
that an employee is permitted access to his or her file.

IV. Intellectual property 

A. Non-competition agreements

Non-competition agreements or restrictive covenants must be partial, or restricted 
in operation either as to time or place, grounded on some valid consideration, and 
reasonable. Connecticut courts consider five factors in evaluating the reasonable-
ness of a restrictive covenant ancillary to an employment agreement: 

the length of time the restriction is to be in effect; 
the geographical area covered by the restriction; 
the fairness of the protection accorded to the employer;
the extent of the restraint on the employee’s opportunity to pursue his occupa-
tion; and 
the extent of the interference with the public’s interest. 

A finding of unreasonableness in any one of these criteria is enough to render the 
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covenant unenforceable.

B. Trade secrets

In Connecticut, trade secrets are protected by common law decisions and the 
Trade Secrets Act, General Statutes § 35-50, et seq. To establish a cause of action 
for misappropriation of a trade secret, the employer must show that the defendant 
acquired a trade secret by improper means and disclosed this secret, causing harm 
to the employer.

V. Workplace Rules (Miscellaneous)
Tobacco free environment: 

State and local laws severely restrict smoking in public places. Legislation has 
been passed to prohibit smoking in virtually all public places, including restau-
rants and bars. Conn. Gen. Stat. § 19a-342.
Every employer with five or more employees must prohibit smoking in any 
business facility under the employer’s control, except in specially designated 
smoking rooms. Conn. Gen. Stat. § 31-40q(c). 
Connecticut law defines “business facility” as a structurally enclosed location 
where employees work, with a few limited exceptions. Conn. Gen. Stat. § 31- 
40q(a)(4).
Although an employer is not required to provide smoking rooms for its em-
ployees, if it chooses to do so, it must also provide sufficient nonsmoking break 
rooms for nonsmoking employees. 
Under Conn. Gen. Stat. § 31-40q(c)(3), if a smoking room is provided, it must 
meet the following requirements:
the air from the smoking room must be exhausted directly to the outside and 
no air from such room may be circulated to other parts of the building;
the employer must comply with ventilation standards established by state and 
federal laws;
the room shall be located in a non-work area that no employee is required to 
enter as part of his or her work responsibilities (except custodial or maintenance 
work carried out in the smoking room when it is unoccupied); and
the room must be for the use of employees only. 
Employers with fewer than five employees shall establish one or more work 
areas sufficient to accommodate nonsmokers who request to use such an area 
within each business facility. Conn. Gen. Stat. § 31-40q(b).
The employer must clearly designate the existence and boundaries of each 
nonsmoking area by posting signs that can be readily seen by employees and 
visitors. 
In the areas where smoking is permitted, existing physical barriers and ventila-
tion systems must be used to the extent practicable to minimize the effect of 
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smoking in adjacent nonsmoking areas. An employer may designate an entire 
business facility as a nonsmoking area. Conn. Gen. Stat. § 31-40q(d).
An employer may not discriminate against any person based on his or her 
smoking use of tobacco products outside the course of employment. Conn. 
Gen. Stat. § 31-40s.

VI. Privacy

A. State laws on employee privacy, including surveillance 
of employees and searches of employees/personal 
property

The Connecticut General Statutes contain elaborate provisions concerning the dis-
semination of confidential information and the maintenance of records regarding 
the Human Immunodeficiency Virus (HIV) and the Acquired Immune Deficiency 
Syndrome (AIDS). See Connecticut General Statutes § 31-40s (b)(3).
 
Connecticut General Statutes § 31-48d requires both public and private employ-
ers who electronically monitor their employees to provide written notice to all 
employees who may be affected, informing them of the types of monitoring that 
may occur. The employer must also post, in a conspicuous place, a notice concern-
ing the types of electronic monitoring that the employer may engage in.

B. State law requirements for drug testing

In 1987, the Connecticut Legislature passed a comprehensive state statute govern-
ing drug testing. See Connecticut General Statutes § 31-51t, et seq. Under the 
statute, a private sector employer may test applicants for drugs and may test cur-
rent employees in certain situations on a random basis and for reasonable suspi-
cion. 

The statute also calls for strict confidentiality regarding the results of any positive 
tests of employees or prospective employees.

VII. Leave/Benefits
A. Other Leaves of Absence

CFEPA (Connecticut General Statutes § 46a-60 (a)(7))– grants employees broad 
statutory rights in regard to pregnancy and pregnancy leave. Even if leave has been 
exhausted for other reasons under the federal or state family and medical leave 
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acts, a woman must be granted, among other things, additional “reasonable” leave 
to give birth to a child or to recover from a disability caused by pregnancy. 

Employers must provide leave to employees who are required to attend military 
reserve or National Guard meetings or drills during regular work hours.

B. Workers Compensation State Specifics

Connecticut General Statutes § 31-284b provides, generally, that employers who 
provide accident or life insurance coverage for employees shall provide similar 
coverage to employees who are eligible to receive or are receiving workers’ com-
pensation. 

Connecticut General Statutes § 31-190a prohibits any discrimination against em-
ployees who are receiving workers’ compensation benefits or who have otherwise 
exercised their rights under Connecticut’s Workers’ Compensation Act.

VIII. ADA/FMLA & Workers 
Compensation

A. State-equivalent to the FMLA

The Connecticut Family and Medical Leave Act applies to all employers who em-
ploy 75 or more employees.

Eligible employees are entitled to 16 weeks of unpaid leave within any two-year 
period as a result of the birth or adoption of a child or the serious health condition 
of the employee, his or her spouse, parent, or child.

Eligible employees must have worked for one year and have at least 1,000 hours in 
that period as opposed to the federal FMLA, which requires 1,250 hours.

Unlike the federal FMLA, the Connecticut FMLA does not include the require-
ment that the serious health condition of the employee must make the employee 
unable to perform one or more of the essential functions of his or her job.

Failure to exhaust administrative remedies with the Connecticut Department of 
Labor can be fatal. See Abbate v. Cendant Mobility Services, Corp., 2004 U.S. 
Dist. LEXIS 11546 (D. Conn. 2004).
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B. On the job injuries: when your employee suffers a job-
related injury that is also a serious health condition 
and may also become a disability; reconciling workers 
comp, FMLA and ADA.

Filing a workers’ compensation claim under The Connecticut Workers’ Compen-
sation Act, Connecticut General Statutes § 31-275, et seq., the does not prevent 
an injured worker from submitting as charge for unlawful discrimination under 
the American with Disabilities Act.

IX. Employment At Will

A. Public policy and other exceptions

a. Terminations in violation of public policy:
This theory is expanding in Connecticut
Exceptions arise when an employee is discharged for asserting a right protected 
under either state or federal law. See Sheets v. Teddy’s Frosted Foods, Inc., 179 
Conn. 471 (1980).

b. Terminations in violation of implied covenant of good faith and fair dealing:
Evolved under standard contract theories
Under breach of contract cause of action, the plaintiff may only recover con-
tractual damages, i.e. those benefits he or she would have been entitled to had 
the plaintiff remained employed with the employer. Magnan v. Anaconda 
Indus., Inc., 193 Conn. 558 (1984)
Absence of good cause to discharge an employee does not alone give rise to an 
enforceable claim for breach of a covenant of good faith and fair dealing. Thus, 
this exception does not enlarge the circumstances under which an at-will em-
ployee may successfully challenge his or her termination beyond the situation 
where the reason for discharge involves impropriety derived from some impor-
tant violation of public policy. This cause of action extends no further than the 
cause of action for wrongful discharge in tort.

c. Terminations in violation of implied contract, handbooks and personnel manuals:
Statements contained in handbooks or personnel manuals may provide the basis 
for the finding of an expressed or implied employment contract. Torosyan v. 
Boehringer Ingelheim Pharmaceuticals, 234 Conn. 1 (1995). 
Terms of a manual or handbook do not form the basis of an enforceable con-
tract if the employer includes a sufficient disclaimer stating that it is not bound 
by the terms of the manual or handbook.
Disclaimers should be in bold face, titled “Disclaimer,” preferably on the first 
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page of the manual or handbook. (Employers’ summary judgment motions 
have been denied where disclaimers are untitled, unsigned and in fine print).

X.  Wages

A. Payday statutes/time of payment

The term “wages” includes hourly wages, salary, commissions that have become 
due and payable, and pay for vacation time which is owed under any employment 
contract or company vacation policy. Violation is punishable by fine or imprison-
ment for up to 30 days or both. Conn. Gen. Stat. § 31-71g.

Employees who voluntarily quit must be paid on the next regular payday. Conn. 
Gen. Stat. § 31-71c(a). 

Employees who are discharged must be paid in full by the next business day. 
Conn. Gen. Stat. § 31-71c(b).

B. Employer payroll responsibilities

Even when a former employee is found to have engaged in misconduct by submit-
ting fraudulent documents and committed forgery, because such acts occurred 
after his termination of employment, the employee was still entitled to severance 
payments in accordance with the terms of the agreement. Latex Foam Int’l Hold-
ings, Inc. v. May, 2003 Conn. Super. LEXIS 2520 (Conn. Super., Sept. 8, 2003).

XI. Safety

A.  State OSHA statutes

Connecticut General Statutes § 31-369 et seq.; Conn. Agencies Regs. § 31-
371-1 et seq. 
Inspectors are authorized to enter any place of employment for the purpose of 
inspection and investigation. If denied entry, the inspector may obtain a war-
rant. Conn. Gen. Stat. § 31-374.
Sovereign immunity does not prevent OSHA inspectors from investigating an 
administrative complaint filed by a state employee against a state agency. Con-
necticut Dep’t of Envt’l Prot. v. OSHA, 2004 U.S. App. LEXIS 944 (2d Cir. 
2004).
Penalties

■
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In addition to federal penalties and sanctions, violation of state standards 
may result in criminal fines or imprisonment.

There are specific penalties for violations of different provisions, with pen-
alties ranging from fines to imprisonment for up to one year; and the 
language of the statute provides the state shall have authority to assess 
all civil penalties, giving due consideration to the appropriateness of the 
penalty with respect to the size of the business of the employer being 
charged, the gravity of the violation, the good faith of the employer, and 
the history of the violations. Conn. Gen. Stat. § 31-382. 

In some cases employers many not be prosecuted until they have been 
notified of the violation and given an opportunity to correct it. Gener-
ally they will be given an opportunity to correct even though the statute 
does not specifically require it.

Record-Keeping and Reporting Requirements
Employers are required to send the Commissioner of the Connecticut 

Department of Labor a notice of every accident resulting in serious 
physical injury (i.e. death or absence from work for at least one week) to 
an employee while at work.

Each notice must be sent within 15 days of the accident, and must in-
clude the name of the injured employee, the time of the accident, and 
the nature of the injury, as well as a general description of the location 
the workplace at which the accident occurred and a description of the 
machine, if any, involved in the accident. Conn. Gen. Stat. § 31-40.

Employee Rights and Duties
Each employee shall comply with occupational safety and health stan-

dards and all regulations and orders issued pursuant to this chapter that 
applicable to his own actions and conduct.” Conn. Gen. Stat. § 31-370.

An employee may not be discharged, disciplined, or otherwise penalized 
for refusing to expose him/herself to a “hazardous condition” in the 
workplace or informing another employee that he/she is being exposed 
to a hazardous condition. Conn. Gen. Stat. § 31-40t(b).

The law applies to private employers and the state and its subdivisions. 
Conn. Gen. Stat. § 31-40t(a)(2).

An employee may file a written complaint with the Labor Commissioner 
within 180 days of the alleged violation seeking redress. Conn. Gen. 
Stat. § 31-40t(c).

An employee may not be discharged for filing a complaint under the 
Connecticut Occupational Safety and Health Act. Conn. Gen. Stat. § 
31-79.

Safety and Health Regulations
Heating: Workplaces must be properly heated. A temperature of less than 

65 degrees may be considered injurious to the health of the occupants 
of the building. Conn. Gen. Stat. § 16a-36a.

Protection of feet: Connecticut regulations may require foot protection 
for certain employees, including the use of safety work shoes, boots, or 

■
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inner soles that provide adequate protection against puncture, bruises, 
or other wounds. Conn. Gen. Stat. § 31-45a.

Safety Surveillance: An employer or an employer’s agent is forbidden to 
operate any electronic surveillance device or system, including but not 
limited to sound/voice recording or closed circuit television system, for 
the purpose of recording or monitoring employee activities in areas des-
ignated for health or personal comfort (i.e. restrooms) or safeguarding 
possessions (i.e. locker rooms or lounges).

Hazard Communication
The Labor Commissioner can require that employers, at their own ex-

pense, provide lung function tests to each employee who comes into 
contact with chemicals, materials, gases, or other substances that are 
toxic and hazardous.

No employee can be forced to have a lung function test. 
For employers operating foundries, employees must be tested at least once every 
two years and the commissioner may require chest X-rays as well. Only employ-
ees who claim such a test is against their religion will be exempt from testing. 
Conn. Gen. Stat. § 31-40b.
Employers are required to post a sign that informs employees they have the 
right to information from their employer concerning toxic substances the em-
ployer uses or produces. 

If an employee requests in writing all information relating to toxic 
substances, the employer must provide it within five days or else the 
employee does not have to work with the substance until informa-
tion is provided. The employer must also furnish a list of all such toxic 
substances to the labor department each January 1. Conn. Gen. Stat. § 
31-40k.

The information provided to employees must include certain details. 
Conn. Gen. Stat. § 31-40l.

Suppliers of toxic substances to the employer are required to provide cer-
tain information. Conn. Gen. Stat. § 31-40m.

An employer need not reveal the name of the toxic substance if to do so 
would reveal a trade secret. There are certain rules concerning this, since 
other information about the substance must be released if employees so 
request. Conn. Gen. Stat. § 31-40n.

Employees cannot be discharged or discriminated against for exercising 
their rights to this information. Conn. Gen. Stat. § 31-40o.

For carcinogens, employers are required to give employees and prospective 
employees upon the offer of employment a list of carcinogenic substances that 
are used or produced. The information must be given to employees every year 
on January 1.

Furthermore, each employer must provide education and training for new 
employees during their first month of employment. Any person who 
supplies such substances must label it with its generic or basic chemi-
cal name only and must provide safe handling procedures. Conn. Gen. 
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Stat. § 31-40c.
Employees can make written complaints to the Labor Commissioner if they 
believe there are any violations of the law.

An employer cannot discriminate against such employee based on his or 
her complaint. Conn. Gen. Stat. § 31-40d(b).

Upon offering employment involving any chemicals, toxic substances, radioac-
tive materials, or other substances that the employer has reasonable cause to 
believe will cause birth defects or constitute a hazard to employees’ reproductive 
systems or fetus, then employer must inform the prospective employees that 
they will be exposed to such substances during employment. This same infor-
mation must be supplied to current employees so exposed. Conn. Gen. Stat. § 
31-40g.
No employer may condition employment, transfer, or promotion on steriliza-
tion of an employee. Conn. Gen. Stat. § 31-40h.

XII. Labor Issues

A. State labor relations laws

Connecticut private sector labor relations law covers only those situations where 
the federal government does not have jurisdiction or does not assert jurisdiction. 
Conn. Gen. Stat. § 31-101(7).

When federal law does not apply, Conn. Gen. Stat. § 31-101(6) covers all employ-
ees, with these exceptions:

agricultural employees;
domestic employees who work at their employers’ homes;
individuals employed by their parents and spouses;
individuals employed for the duration of a labor dispute. 

The collective bargaining process and agreements resulting from collective bargain-
ing are subject to limitations of public policy. Lieberman v. State Bd. of Labor 
Rels., 216 Conn. 253 (1999).

Unfair Labor Practices: The law (Conn. Gen. Stat. § 31-105) establishes unfair 
labor practices for employers, employees, and labor organizations. It is an unfair 
labor practice for an employer:

to spy upon or keep under surveillance any activities of employees in the exer-
cise of their right to form, join, or assist labor organizations or bargain collec-
tively;
to prepare, maintain, distribute, or circulate any blacklist of individuals for the 
purpose of preventing any of such individuals from obtaining or retaining em-
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ployment because of the exercise by such individuals of their right to form, join, 
or assist labor organizations or bargain collectively; 
to interfere with the formation, existence, or administration of any employee 
organization or association, agency or plan which exists to deal with employers 
concerning terms or conditions of employment, labor disputes, or grievances, or 
to contribute financial or other support to any such organization, by any means;
to require en employee or one seeking employment to reveal membership, past 
membership, or non-membership in a labor organization, either by the use of 
written application forms, questionnaires, or oral inquiries;
to require en employee or one seeking employment to join any company union 
or to refrain from forming or joining or assisting a labor organization of his 
own choosing;
to encourage membership in any company union or discourage membership in 
any labor organization by discrimination in regard to hire or tenure or in any 
term or condition of employment; to refuse to bargain collectively with the 
representatives of employees; 
to refuse to discuss grievances with representatives of employees;
to discharge or otherwise discriminate against an employee because he has 
signed or filed any affidavit, petition or complaint or given any information or 
testimony under this law;
to distribute or circulate any blacklist of individuals exercising any right created 
or confirmed by this law or of members of labor organization, or to inform any 
person of the exercise by any individual of such right, or of the membership of 
any individual in a labor organization for the purpose of preventing individuals 
so blacklisted or so named from obtaining or retaining employment; or
to otherwise restrain, coerce or interfere with employees in the exercise of the 
rights to join, form or assist labor organizations or collective bargaining.

The Connecticut State Board of Labor Relations is authorized to prevent any 
unfair labor practice. If a charge of an unfair practice is made, the Board may, after 
a hearing, issue an order to end the practice. It may obtain a temporary restraining 
order or order affirmative relief, such as reinstatement of an employee. Conn. Gen. 
Stat. §§ 31-107(c), 31-109(a).

Orders of the Labor Relations Board may be appealed to the Superior Court. 
Conn. Gen. Stat. § 31-109(a).

Right to Work Laws: Connecticut permits an employer to agree with a union to 
require union membership as a condition of employment. Conn. Gen. Stat. § 31-
105(5).

Strikes and Injunctions: If no unfair labor practices are committed, strikes by pri-
vate sector employees are generally legal. Special provisions apply in the case of la-
bor disputes between hospitals and their employees. Conn. Gen. Stat. § 31-111a. 
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In the event of a strike a court may issue a preliminary or permanent injunction 
only if it finds that:

unlawful acts will be committed or are being committed and will continue (the 
injunction may only be issued against those involved in the illegal activity);
substantial and irreparable injury to the plaintiff’s property will follow unless 
the injunction is granted, and that the injury is greater than the injury to the 
defendants if the injunction is granted;
the plaintiff has no adequate remedy at law; and
the public officers responsible for protecting the plaintiff’s property are unable 
or unwilling to do so. Conn. Gen. Stat. § 31-115.

Employers who advertise for new employees during a strike or lockout must state 
prominently in the advertisement that the labor dispute exists. Conn. Gen. Stat. § 
31-121.

If an employment agency is used, the employer must notify the agency of the 
dispute by registered mail. Employers may not knowingly hire professional strike-
breakers to replace employees involved in a strike or lockout. Nor may professional 
strikebreakers take the place or offer to take the place of employees. A professional 
strikebreaker is defined as “any person who has been employed anywhere two or 
more times in the same craft or industry in place of employees involved in strikes 
or lockouts.” Conn. Gen. Stat. § 31- 48a.

Unions and their officers and members are not responsible for unlawful acts of 
strikers unless they are shown to have authorized, ratified, or participated in them. 
Conn. Gen. Stat. § 31-114.

XIII. Dispute resolution

A. Arbitration agreements

Where the arbitration agreement is silent as to recovery of attorney’s fees, the ar-
bitrator may construe such silence in favor of allowing an award of attorney’s fees. 
Gambardella v. Pentec, Inc., 2003 U.S. Dist. LEXIS 15957 (D. Conn. 2003).
An arbitrator is not bound by prior arbitration decisions unless the collective bar-
gaining agreement specifically limits the arbitrator’s authority, even where previous 
arbitrations have considered the same contract provisions and even involving the 
same parties. State v. New England Health Care Employees Union, District 1199, 
265 Conn. 741 (2003).

a. Compelled Arbitration
At least one Connecticut court has held that at-will employees can reject an em-

■
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ployer’s unilateral announcement of the implementation of a mandatory arbitra-
tion policy conditioned on continued employment. DePucchio v. CIGNA Corp., 
2003 Conn. Super. LEXIS 810 (Conn. Super., Mar. 20, 2003).

The implementation of an arbitration policy is dependent upon traditional con-
tract law requiring an offer and acceptance. Therefore, an at-will employee who 
clearly rejects the policy and communicates the rejection to management cannot 
be deemed to have accepted the unilateral change in employment. 

Thus, circumstances in which an arbitration policy as contained in an employee 
handbook and the employee refuses to sign receipt of the handbook may also lack 
the acceptance necessary to bind the employee to the arbitration policy. However, 
a Connecticut court has held that an arbitration contract was valid despite the fact 
that it was left unsigned by the employer. Sood v. Comprehensive Pain & Head-
ache Treatment Centers LLC, 2003 Conn. Super. LEXIS 1856, (Conn. Super., 
June 26, 2003).

An employee who is a member of a union and whose employment terms are 
governed by a collective bargaining agreement cannot compel the employer to 
arbitrate a dispute. Farrar v. Town of Stratford, 2003 Conn. Super. LEXIS 2610 
(Conn. Super., Sept. 17, 2003).

b. Legal Issues
A court cannot confirm an arbitration award that is not final and definite. In 
Rocky Hill Teachers’ Ass’n v. Board of Education, 72 Conn. App. 274 (2002), the 
Connecticut Appellate Court held that an arbitration award that ordered future 
negotiation could not be judicially confirmed because such an award is not final 
and definite.

XIV. Terminating employees

A. State law requirements for notice, including notice of 
continuing benefits.

At least one Connecticut Superior Court has ruled that an agreement to discharge 
an employee only for “just cause” requires only that a termination not be arbitrary 
or capricious, and that the employer was not obligated to continue employment 
indefinitely in the absence of wrongful conduct by the employee. Rivers v. Milford 
Mental Health Clinic, 2002 Conn. Super. LEXIS 1764 (Conn. Super., May 20, 
2002).
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XV. Other State specific pitfalls/
statutes

A. Other provisions

Emergency Telephone Calls: A 1993 Connecticut law requires employers to notify 
employees of incoming emergency telephone calls from family members. The 
statute defines an “emergency” as a situation in which a member of the employee’s 
immediate family (mother, father, husband, wife, child, sister, or brother) has 
died, suffered a serious physical injury, or is ill and in need of medical attention. 
Employers are required to notify employees of the incoming emergency call if 
the caller states that an emergency involves the employee’s family member. Conn. 
Gen. Stat. § 31-51jj.
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New York

I. Discrimination

A. Protected classes under state and/or local laws

All jurisdictions in New York prohibit discrimination on the basis of race, color, 
creed, national origin and gender. See NYS Executive Law (“Human Rights Law”) 
Section 296.

All jurisdictions prohibit age discrimination, but the protected category is not uni-
form. While federal law prohibits age discrimination against persons age 40 and 
over, New York State law prohibits discrimination against persons age 18 and over. 
New York City prohibits age discrimination without specifying an age.

Likewise, laws at all levels prohibit discrimination on the basis of disability or 
handicap, but the laws define these terms differently. Special provisions in New 
York State’s Civil Rights Law prohibit discrimination against persons accompanied 
by a guide dog, hearing dog or service dog. See NYS Civ. Rts. Law Section 47-a. 
New York State Civil Service Law also prohibits discrimination against persons 
with specific genetic disorders. See NYS Civ. Rts. Law Section 48-a.

New York State and New York City law offer protections to certain classes not pro-
tected under federal law, prohibiting discrimination based on: marital status (NYS 
Human Rts. Law Section 296/ NYC Admin. Code Section 8-107(1)); sexual 
orientation (NYS Human Rts. Law Section 296; NYC Admin. Code Section 8-
107(1)); and criminal records, subject to certain qualifications (NYS Human Rts. 
Law Section 296; NYC Admin. Code Section 8-107(11).

Until recently, only New York City specifically prohibited discrimination based on 
alien status, subject to certain qualifications; however, New York State has pro-
vided some protection to aliens through administrative rulings limiting pre-em-
ployment inquiries and through the Minimum Wage Act. Currently, Section 1981 
applies to alien status as well.

New York State is the only jurisdiction that specifically prohibits discrimination 
against adoptive parents on the question of child care leave. See NYS Labor Law 
Section 201-c.

New York City, in listing the classifications protected, refers to “actual or per-
ceived”; this language is not contained in federal or state statute. See NYC Admin. 
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Code Section 8-107(1). This protects an employee who in fact does not belong to 
a protected category but was discriminated against because the employer thought 
he or she did. 

In accordance with the Americans with Disabilities Act, New York provides that 
employees may not be discriminated against due to a disability, and employers are 
obligated to provide a reasonable accommodation to a known physical or mental 
limitation to an otherwise qualified employee. See 42 USC Section 12112.

B. Minimum number of employees required to be 
considered an “employer” under state and/or local law.

The federal statutes generally apply only to larger employers, those with 15 or 
more employees, engaged in an industry affecting commerce.

For purposes of discrimination claims, New York State Human Rights Law and 
New York City statutes apply to all employers with four or more employees. See 
NYS Human Rts. Law; Section 292(5); NYC Admin. Code Sec. 8-102(5).

C. Recoverable damages under state law

New York Sate Human Rights Law allows claimants to seek equitable relief and 
compensatory damages. See NYS Human Rts. Law Section 297(4). NYC Admin-
istrative Code allows employees to seek equitable relief, compensatory damages, 
punitive damages in court proceedings, and up to $100,000 in civil penalties in 
administrative proceedings. See NYC Admin. Code Sections 8-120; 8-502; 8-
126(a).

The state law does not authorize an award of attorney’s fees. New York City does 
not authorize the award of attorney’s fees in administrative proceedings, but does 
authorize such an award in state court.

D. Statutes of limitation

Under New York State law and New York City law, claimants have one year to 
bring an administrative charge and three years to bring a court action. As is the 
case in all states, if an EEOC complaint is cross-filed, it must be filed in 300 days 
for claims arising under both laws.

E. Exhaustion of administrative remedies requirement

A cause of action under the New York State law and New York City law may be 
brought in an administrative proceeding (i.e., NYS Division of Human Rights or 
New York City Commission on Human Rights) or in state court. However, federal 
claims must be filed with the EEOC prior to seeking remedy in court.
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F. EEOC-type charges

In New York State a charge must be filed with the EEOC within 300 days of the 
discriminatory act, or 30 days after receiving notice that the state or local human 
rights agency has terminated its processing of the charge, whichever is earlier. The 
EEOC must defer to the state or local human rights agency for 60 days prior to 
proceeding with a claim. The statute of limitations will not toll during this time. 
Therefore, for all intents and purposes, parties must file a charge within 240 days 
of the alleged discriminatory act. 

The deferral agencies are the State Division of Human Rights or the New York 
City Commission on Human Rights. A complaint of discrimination can be filed 
with the State Division of Human Rights or the NYC Commission on Human 
Rights within one year of the alleged discriminatory act under the State or the 
NYC Human Rights Law. It is best to contact the Equal Employment Opportu-
nity Commission promptly when discrimination is suspected. Filing charges or 
complaints beyond these time frames, may preclude the right to file a civil suit.

G. State Retaliation Issues

New York law prohibits an employer, labor organization or employment agency 
from discharging, expelling or otherwise discriminating against a person who has 
opposed any practices forbidden under Human Rights Law or because he or she 
has filed a complaint, testified or assisted in any proceeding under Human Rights 
Law.

If the practice that the employee opposed ultimately is found to not violate the 
law, federal and state standards may differ in regard to what a plaintiff must show 
in order to sustain a claim that he or she had been unlawfully retaliated against 
for opposing that practice. Under Title VII, a plaintiff must demonstrate that he 
or she held an objective good faith, reasonable belief that the act she opposed was 
unlawful. See Sumner v. United States Postal Service, 899 F.2d 203, 209 (2d Cir. 
1990). 

The New York State Court of Appeals has not resolved the issue under New York 
law resolved by the. One Appellate Division court has suggested that under the 
Human Rights Law the plaintiff bears a more onerous burden of proving that the 
practice was in fact unlawful. See Mohawk Finishing Prods., Inc. v. State Div. of 
Human Rights, 70 A.D.2d 1016 (3d Dept. 1979) aff’d 70 N.Y.2d 892 (1982). 
However, since that time, the same Appellate Division has disagreed. See New 
York State Office of Mental Retardation and Developmental Disabilities v. New 
York State Div. of Human Rights, 164 A.D.2d 208 (3d Dept. 1990).
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II. Hiring

A. State-specific issues concerning interviews

Based on rulings made in the course of processing complaints and conduct-
ing investigations, the New York State Division of Human Rights has published 
guidelines entitled “Rulings on Inquiries,” which set forth permissible and imper-
missible questions, relating to race, creed, color, national origin, sex age, disability, 
marital status and arrest records. (One may ask about convictions, not arrests; see 
Background Checks, below.)

Although the Division of Human Rights has found that employers may not ask 
certain questions regarding the protected class either in an application or during 
an interview, one court has held that an inquiry involving one of the protected 
classes does not necessarily violate the law if the inquiry does not express a “limita-
tion, specification or discrimination.” See Alexander’s Inc. v. White, 115 A.D.2d 
424 (1st Dept. 1985). 

Practically, employers in New York should avoid questions that relate to a person’s 
membership in a protected classification, and confine their questions to job quali-
fications. If an employer asks a question that is likely to reveal an applicant’s mem-
bership in a protected classification, the employer must be able to demonstrate 
a relationship between the question and the applicant’s suitability for the job, or 
explain why the information was sought if it was not used in the hiring process.

B. Employee background checks 

When evaluating an applicant for employment or a current employee for a pro-
motion, reassignment or retention, an employer may obtain a “consumer report,” 
including a report of credit standing or credit worthiness. See NYS General Busi-
ness Law Section 380-a(C)(1). The New York Fair Credit Reporting Act, however, 
requires that the employer inform the employee in writing that: a consumer report 
has been requested; and upon request, the name and address of the consumer 
reporting agency. See NYS Gen. Business Law Section 380-b(b).
Employers may lawfully inquire about criminal convictions. However, employ-
ers may not deny employment based on such a conviction unless there is a direct 
relationship between the criminal offense and the job, or where the employment 
of the job applicant would involve an unreasonable risk to property or safety. See 
NYS Corrections Law Section 752.

C. Reference immunity statutes

New York law is similar to federal law, in which a qualified privilege protects 
employers and their staffs where discussions of employment references are required 
in order to evaluate an applicant, provided the discussion is confined only to 
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those on the employer’s staff who have a need to know. See Buckley v. Litman, 57 
N.Y.2d 516 (1982).

New York law provides an absolute privilege for employers in the securities indus-
try who fill out and file a Form U-5, listing the reasons an individual was termi-
nated. See Herzfeld & Stern v. Beck, 175 A.D.2d 689 (1st Dept. 1991) appeal 
dismissed, 79 N.Y.2d 914 (1992).

D. State or local polygraph protection laws

New York employees enjoy the protections afforded under the Employee Poly-
graph Protection Act of 1988 (“EPPA”), which prohibits most private employers 
from using any type of lie detector tests.

In those limited situations where the EPPA permits a polygraph test, New York 
Courts have refused to recognize a cause of action against a polygraph examiner 
for negligently administering a test, leading to a false result. See Hall v. United 
Parcel Serv., 76 N.Y.2d 27 (1990).

E. Strength of “at will employment” and exceptions

In New York, unless an employer and employee agree that their relationship is for 
a definite term, the law presumes that the relationship is at-will. This gives the 
employer the unfettered right to discharge an employee with or without cause, and 
the employer may unilaterally change the terms and conditions of an employee’s 
employment. See Rooney v. Tyson, 91 N.Y.2d 685 (1998). An employer’s right to 
terminate is only limited by an expressed employment agreement, certain statu-
tory prohibitions and/or if the termination was constitutionally impermissible. See 
Sabetav. Sterling Drug HC, 69 N.Y.2d 329 (1987).

F. Requirements for employment applications

See section on employment interviews, above.

III. Record Keeping

A. State/local requirements

Besides the recordkeeping requirements under Title VII, the ADEA, ADA, 
OSHA, and the FLSA, New York State laws require employers, unions, employ-
ment agencies and apprenticeship programs to prepare and retain specific records 
to ensure compliance with various employment laws.
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Under New York law, every employer must maintain and preserve payroll records 
for at least three years. The records must show each employee’s hours worked, 
gross wages, deductions and net wages. See NYS Labor Law Section 195(4). Fail-
ure to maintain such records constitutes a misdemeanor punishable by fine and/or 
imprisonment. See NYS Labor Law Section 213.

Under the New York minimum wage law, employers must keep sufficient records 
to show compliance with the law or applicable wage orders governing the mini-
mum wages required to be paid. See NYS Labor Law Sections 650-665. Any em-
ployer who fails to do so may be fined up to $10,000. See NYS Labor Law Section 
662(4).

Employers in the hotel, restaurant and building service industries are required 
to establish, maintain and preserve for at least six years weekly payroll records of 
employees. See 12 NYCRR Sections 137-2.1, 138.3-1, 141-2.1. The records must 
include employees’ names addresses, social security numbers, number of hours 
worked daily, amount of gross wages, job classification and wage rate, deductions 
from gross wages, allowances, any money paid in cash and student classification. 
See NYCRR Section 138-3.1. 

Employers of farm workers must maintain employee payroll records for at least 
three years. See 12 NYCRR Section 190-8.2 Additionally, for employees under 
17 paid at the same rate as those over 17, employers must maintain records of 
employee’s birth date and name of employee’s parent or guardian.

Under New York’s Right to Know Law, employers must keep records of every em-
ployee who handles toxic substances listed in Section 1910 of Title 29 of federal 
OSHA regulations. These records must be kept for 40 years. See NYS Labor Law 
Section 879.

Under NYS Workers’ Compensation Laws, employers must maintain records of all 
injuries, fatal or otherwise, and the records should be maintained on a permanent 
basis. See NYS Workers’ Compensation Law Section 110. In addition, employer 
must keep true and accurate payroll records specifying the number of employees 
and the wages paid for a period of four years. See NYS Workers’ Compensation 
Law Section 131.

According to the rules of the NYC Commission on Human Rights, the Commis-
sion has the right to demand that employers continue to make and preserve re-
cords they made in the ordinary course of business during the preceding year that 
are relevant to the determination of whether an unlawful discriminatory practice 
occurred.

B. Confidentiality of employee records and information
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New York has created a detailed framework regulating human immunodeficiency 
virus infection (HIV) and acquired immune deficiency syndrome (AIDS) testing 
and the disclosure of such information. See NYS Pub. Health Law Sections 2780-
2787. In addition, employers must limit the disclosure of health-related informa-
tion and prohibit unauthorized access to medical information contained in the 
employer’s computer system. See NYS Labor Law Section 201-E.

State law also imposes limitations on the acquisition and use of information con-
tained in an employee’s criminal record. See NYS Corrections Law Section 752.

C. State/local requirements to provide employees/former 
employees access to personnel records.

New York state law does not provide employees with the right to inspect, copy, 
correct or insert explanations into their personal files. Nevertheless, the majority of 
collective bargaining agreements provide this right to union employees.

All records maintained by the NYS Department of Labor must be made available 
for public inspection and copying. See NYS Pub. Off. Law Section 87.

Additionally, under the Right to Know Law, employees or their representatives 
have the right to information regarding toxic substances. See NYS Labor Law Sec-
tion 880(1). 

D. State/local requirements for employee to update 
information.

No New York law applies.

IV. Posting Requirements

A. State and/or local requirements

Section 201 of the NYS Labor Law requires that wherever provisions of the Labor 
Law affect employees, employers must post copies of those provisions — which 
the Commissioner of Labor furnishes to the employer — on each floor of the 
premises.

Under NYS Human Rights Law, every employer, employee organization and 
employment agency must post and maintain notices indicating the substantive 
provisions of the Human Rights Law, the place where complaints may be filed, 
and other information the Division of Human rights considers pertinent. See 9 
NYCRR Section 466.1(a).
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V. Discipline/Performance Reviews

A. Progressive discipline: when and how to use 
progressive discipline; jeopardizing your company’s at 
will status

New York is an at-will employment state. Therefore, no state or local law requires 
employers to implement theories of progressive discipline. However, for those em-
ployees who receive additional protections under collective bargaining agreements 
and for public employees protected under Section 75 of the NYS Civil Service 
Law, arbitrators and hearing officers will adopt theories of progressive discipline.

VI. Intellectual property 

A. Non-competition agreements

New York recognizes non-competition agreements. However, New York courts rec-
ognize the typical disparity in bargaining power between employers and employ-
ees. See Columbia Ribbon & Carbon Mfg. Co. v. A-1-A Corp., 42 N.Y.2d 496, 
499 (1977). Therefore, New York courts adopt a “rule of reason,” requiring an 
assessment of the employer’s interest, the employee’s interest and the public’s inter-
est in each case to determine whether the agreement is enforceable. See American 
Broadcasting Cos. V, Wolf, 52 N.Y.2d 394 (1981); American Para Professionals 
Sys. v. Examination Management Srvs., Inc., 625 N.Y.S.2d 33 (1st Dept. 1995).

B. Non-solicitation agreements

See section on non-competition agreements, above.

C. Confidential information

In New York, even if a confidentiality agreement covers non-confidential infor-
mation, an employee may use or disclose such information. The presence of a 
confidentiality agreement does not elevate a non-trade secret matter to trade secret 
status. Thus, the true purpose of such agreements is to demonstrate that the em-
ployer disclosed trade secrets to the employee and made the employee aware that 
such information is confidential.

D. Trade practices

See section on trade secrets, below.
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E. Trade secrets

New York has adopted the majority definition of “trade secret” found in Section 
757 of the Restatement of Torts:

“[A]ny formula, pattern device or compilation of information which is used in 
one’s business, and which gives him an opportunity to obtain an advantage over 
competitors who do not know or use it. It may be a formula for a chemical com-
pound, a process of manufacturing, treating or preserving materials, a pattern for a 
machine or other device, or a list of customers. It differs from other secret infor-
mation in business … in that it is not simply information as to single or ephemer-
al event in the conduct of the business, as, for example, the amount or other terms 
of a secret bid for a contract or the salary of certain employees, or the security of 
investments made or contemplated, or the date fixed for the announcement of a 
new policy or for bringing out a new model for the like.”

The Restatement lists six factors that should be considered:
the extent to which the information is known outside of his business;
the extent to which it is known by employees and others involved in his busi-
ness;
the extent of measures taken by him to guard the secrecy of the information;
the value of the information to him and his competitors;
the amount of effort or money expended by him in developing the information; 
and
the ease or difficulty with which the information could be properly acquired or 
duplicated by others.

The burden is on the employer to both prove ownership and the existence of a 
trade secret, as well as disclosure to and use by the accused employee. See Inte-
grated Cash Mgmnt. Srvs., Inc. v. Digital Transactions Inc., 920 F.2d 171 (2d Cir. 
1990).

VII. Workplace Rules (Miscellaneous)
Smoking: New York State and New York City have enacted the most restric-
tive smoking laws in the country. NYS Public Health Law Sections 1399-n-x 
(“Clean Indoor Air Act”) and the New York City Clean Indoor Act prohibit 
smoking in indoor public areas, including places of employment, bars, restau-
rants, mass transit and terminals, child care facilities, youth centers, auditori-
ums, elevators, gymnasiums, schools, health care facilities, public buildings, 
theaters, museums, libraries, retail stores, restrooms and various commercial and 
financial institutions.
Smoking is prohibited in the entire workplace, including all indoor and en-
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closed facilities and all vehicles and equipment. No-smoking signs must be 
clearly posted.
Scaffolding Liability: NYS Labor Law Section 240 subjects owners, contractors 
and their agents to absolute liability for the injuries suffered by employees as a 
result of an employer’s failure to maintain safe and operable scaffolding equip-
ment. In determining liability for alleged violations of this statute, courts will 
look to whether defendant’s conduct violated the statute, and if so, whether the 
statutory violation was the proximate cause of the employee’s injury. See Rob-
erts v. GE, 97 N.Y.2d 737 (2002).
Limitations on New Mothers in a Factory: A woman may not work in a fac-
tory or mercantile establishment within four weeks after childbirth, unless she 
presents to her employer a written statement expressing her desire for earlier 
employment and a written opinion by a qualified physician that she is physi-
cally and mentally capable of discharging the duties of the job.
Outside Activities: NYS Labor Law Section 201-d(2)(c) provides that unless 
otherwise provided it shall be improper for an employer to discriminate against 
an employee in compensation, promotion or terms, conditions or privileges of 
employment because of an individual’s legal recreational activities outside work 
hours, off of the employer’s premises and without the use of the employer’s 
equipment. However, a New York court has held that non-fraternization poli-
cies do not violate this statute. See State v. Wal-Mart Stores, 207 A.D.2d 150 
(3d Dept. 1995).
Grooming and Dress Codes: Employers enjoy wide latitude in adopting and 
enforcing reasonable dress codes. However, employment decisions cannot be 
based on one’s appearance if it is based on an immutable trait rather than one’s 
dress. See State Div. of Human Rights v. Xerox Corp., 65 N.Y.2d 213 (1985). 
In addition, employers cannot enforce a dress code that the employer is aware 
will leave employees subjected to sexual harassment. See EEOC v. Sage Realty 
Corp., 507 F. Supp. 599 (S.D.N.Y. 1981).

An employer may not compel employees to pay the cost of acquiring and/or 
maintaining their own uniforms if the employees’ expenditures for such uniforms 
would reduce their wages below minimum wage.

VIII. Privacy

A. State laws on employee privacy, including surveillance 
of employees and searches of employees/personal 
property

New York does not recognize a common law right to privacy. It is likely that em-
ployers have an unfettered right to monitor their employees’ emails and internet 

■
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usage. Still, New York courts have not ruled on this subject, and employers should 
issue a clear written computer policy with regard to their monitoring practices in 
order to shield themselves from liability.

Although few statutory restrictions in New York apply to searches and surveil-
lance, NYS Penal Law Section 250.05 and NYS General Business Law Section 
395-b generally prohibit electronic eavesdropping and tampering with private 
communications. An employer may eavesdrop on telephone calls in the ordinary 
course of business only if the employer is a party to and present during the conver-
sation and all parties are informed that the conversations are being recorded. See 
NY Penal Law Sections 250.00(1) and 250.05.

New York prohibits the installation of two-way mirrors or other viewing devices 
in certain areas of business, such as a bathroom, shower or any room assigned to 
patrons in a hotel, motel or inn. See NY Gen. Business Law Section 395-b. Such 
a device may be installed in a fitting room if notice is conspicuously posted stating 
that the room is being monitored. See id.

Moreover, recent legislation now prohibits employers from conducting video sur-
veillance of their employees in restrooms, locker rooms, or any other room desig-
nated by the employer for the employees to change their clothes, whether or not 
patrons have access to these rooms. See NYS Labor Law Section 203(c).

B. State law requirements for drug testing

Private employers may test their employees for drugs and alcohol without fear of 
constitutional challenges. However, such practices must be non-discriminatory. 
See Doe v. Roe, 160 A.D.2d 255 (1st Dept. 1990).

IX. Leave/Benefits

A. Meal periods and rest breaks

Under New York law, all employees employed at a factory must get at least one 
hour for lunch. Persons in all other establishments must get at least 30 minutes, 
including white collar supervisory employees. See NYS Labor Law Section 162 
(1)-(2) Workers who work a shift of more than six hours starting between 1 p.m. 
and 6 a.m. must be given a 45-minute break, unless they work at a factory in 
which case they receive a one hour break. See NYS Labor Law Section 162 (4). 
Every person who starts work before 11 a.m. and continues working later than 7 
p.m. must receive an additional meal period of at least 20 minutes between 5 p.m. 
and 7 p.m. See NYS Labor Law Section 162 (3).
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B. Paid time off

Although employers are not required to provide sick, personal or holiday leave, 
they must notify their employees regarding any policy that they do have. See NYS 
Labor Law Section 195(5).

C. Paid holidays

See section on paid time off, above.

D. Other Leaves of Absence

New York State law does not prescribe either a minimum or maximum amount of 
time to be allowed for pregnancy disability leave, and, therefore, the 12 weeks un-
der FMLA applies. Any policy that differentiates pregnancy leave from other types 
of impairments is prohibited. See Brooklyn Union Gas Co. v. New York State 
Human Rights Appeal Bd., 41 N.Y.2d 84 (1976). Similarly, New York State law 
prohibits employers from forcing pregnant women from taking leaves of absence 
under FMLA if their pregnancies do not interfere with their duties. See NYS Hu-
man Rights Law Section 296(1)(g).

Beyond the child care leave allowed under the FMLA, New York State law allows 
non-judicial employees of the state courts and court related agencies of the United 
Court System to take unpaid child care leave for a period of up to 12 months 
when they become parent of a child up to age 4. See 22 NYCRR Section 24.7(c).

E. Workers Compensation State Specifics

New York Workers’ Compensation insures employees against wage loss in the 
event of a work-related injury. It provides partial income replacement for those 
disabled from injury or disease that arises outside of the course of employment. 
See NYS Workers’ Comp. Law Section 201(9). 

Virtually all employers in New York must provide workers’ compensation. New 
York State defines an employer as anyone who employs one or more employees for 
30 or more days. 

For on the job injuries, the employer’s insurance carrier pays for weekly cash ben-
efits and medical care as directed by the Workers’ Compensation Board. See NYS 
Workers’ Comp. Law Section 20. The Board processes claims and determines, in 
a judicial proceeding, whether a worker will receive benefits and/or medical care, 
and how much he or she will receive. It does not determine fault. 

Benefits cover employees for all costs associated with medical care required by the 
nature of their injury or the process of recovery, i.e., whether the injury is tempo-
rary or permanent and whether it is partial or total.
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Employees may also be eligible for wage replacement benefits equal to two-thirds 
of their average weekly wages up to $400 if the injury occurred after 1992. No 
wage replacement benefits are paid for the first seven days of disability unless the 
disability extends beyond 14 days. Necessary medical care is provided no matter 
how short or long the length of disability. See NYS Workers’ Comp. Law Sections 
14 and 15.

For injuries or diseases that occur outside of work, New York provides weekly cash 
benefits to replace, in part, lost wages. Cash benefits are 50 percent of a claimant’s 
average weekly wage, based on the last eight weeks of employment. However, the 
maximum weekly benefit allowed is $170. See NYS Workers’ Comp. Law Section 
204(2). 

Through their own and/or employee contributions, employers may provide ben-
efits in excess of the statutory amount.

Employees can receive benefits for a maximum of 26 weeks during a 52-week 
period. See NYS Workers’ Comp. Law Section 205. If an employee has been 
disabled for more than seven days, the employer must provide the employee with 
a statement of rights under the Disability Benefits Law within five days of learning 
that the worker is disabled. See NYS Workers’ Comp. Law Section 201. 
An employer may not discriminate against an employee for making a claim or 
testifying before the board. The employer may prove that no discrimination exists 
by demonstrating that there was another valid reason for the action taken against 
the employee.

X. Miscellaneous Programs/Benefits

A. Employee assistance program

Employee Assistance Programs are not required by statute. However, such pro-
grams are encouraged, and state employees receive employee assistance programs 
funded through agreements between the State and CSEA, PEF, UUP, GSEU, and 
DC 37; and by the NYS Governor’s Office of Employee Relations for employees 
designated M/C.

B. Unemployment insurance

New York unemployment benefits provide temporary compensation to those 
workers meeting the eligibility requirements under New York law. The New York 
State Department of Labor unemployment office administers its own unemploy-
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ment insurance program within federal guidelines. See NYS Labor Law Section 
536. The values of unemployment benefits in New York differ from that of other 
states because each state unemployment office applies its own formulas and limits 
when calculating the level of unemployment compensation. See id.

To collect unemployment insurance, a person must:
have been employed. 
be determined to be unemployed through no fault of your own as defined un-
der New York law. 
file ongoing claims and respond to questions concerning your continued eligi-
bility. You must report any earnings from work and any job offers or refusal of 
work during any claim period. 
meet any other unemployment eligibility requirements of New York law.

The New York State Department of Labor publishes requirements for wages 
earned or time worked during an established period of time referred to as a "base 
period." In general, unemployment benefits are based on an individual's earn-
ings in the base period. See NYS Labor Law Section 517 and 518. New York state 
unemployment benefits are subject to federal income taxes, and one may elect to 
have taxes withheld from the unemployment check. It generally takes individuals 
two to three weeks to receive their first benefit check after filing their claim. 

XI. Handbooks/Policies

A. Are handbooks required?

Employers are not required to distribute handbooks or policy manuals.

B. State-law requirements for disclaimers/effectiveness of 
disclaimers under state law

Handbooks typically will not limit the employer’s right to terminate at will. See 
Novinger v. Eden Park Health Serv., Inc., 167 A.D.2d 590 (3d Dept. 1990). 
Moreover, an employer can ensure that a handbook or written policy does not 
limit its ability to terminate at will by including a disclaimer to this effect. See 
Stanton v. Highland Hosp., 197 A.D.2d 854 (4th Dept. 1993).

■

■

■

■



Wages ��

For more ACC InfoPAKs, please visit www.acc.com/vl/infopak

XII. Technology

A. State law with regard to restrictions on internet access 
and use

See section on privacy, above.

XIII. Wages

A. State equivalent FLSA rules, including minimum wage 
and overtime

In general, New York’s wage and hour laws provide protection to employees 
equal or greater than that the FLSA provides. Two aspects of New York’s statu-
tory scheme, in particular, provide rights significantly different from federal law. 
First, the statute of limitations for wage claims under New York law is six years, 
compared with two years under federal law. See NYS Labor Law Sections 198 
(3), 663 (3); 29 USC Section 225(a). Second, plaintiffs under New York law may 
seek liquidated damages of an additional 25 percent of the amount due for willful 
violations. See id.

In most cases, employees exempt from the FLSA’s overtime provisions under sec-
tion 7 and 13, but purportedly not exempt from New York’s provisions, are actu-
ally still exempt from overtime payments for all intents and purposes. Under New 
York law employers still must pay employees exempt from federal overtime regula-
tion at least the time and half basic minimum wage. 

While the federal minimum wage is only $5.15 per hour, New York State mini-
mum wage is $6.75 per hour, and will be $7.15 as of January 1, 2007. See 29 
USC Section 206; NYS Labor Law Section 652 (1)

B. State restrictions on wage deductions, payment for 
uniforms, shortages, etc.

An employer may not make any deductions from the wages of an employee except 
those deductions required by law (e.g., payroll taxes, child support orders, wage 
garnishments) or certain deductions expressly authorized in writing by and for the 
benefit of the employee. See e.g., NYS Labor Law Section 193.

State law limits authorized deductions to payments for insurance premiums, pen-
sion or health and welfare benefits, charitable contributions, purchase of savings 
bonds, union dues and similar payments for the employee’s benefit. 
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An employer may not require an employee to make a payment by separate transac-
tion, unless such a payment would be permitted as a deduction from wages. For 
example, if an employee takes or damages property belonging to the employer, 
the employer may not recoup the value of that property by withholding all or a 
portion of that employee’s wages. The employer, like any other party aggrieved by 
the negligent or criminal behavior of another, must pursue whatever remedies are 
available at law. The employer may not simply confiscate wages due to its employ-
ee without a court order granting permission to do so.

C. Employer payroll responsibilities

An employer’s failure to pay wages may result in a $500 civil fine. In addition, the 
employer may be found guilty of misdemeanor for the first offense and face a fine 
from $500 to $20,000 and imprisonment for up to one year.

D. Commissions: restrictions on charge backs, when is a 
commission earned?

A commission salesperson must be paid as provided in an employment agree-
ment with his or her employer, whether his or her pay is based on a wage, salary, 
commission or otherwise, as long as he or she is paid at least monthly, and is paid 
by the last day of the month following the month in which such payments are 
earned. See NYS Labor Law Section 191 (1)(C). If, however, the amounts due a 
salesman are substantial, additional earned compensation, such as bonuses, may 
be paid less frequently but never later than the time provided in any employment 
agreement between the employer and the salesperson or in an employer’s compen-
sation plan. See id.

All commissions must be paid within five days after termination. See NYS Labor 
Law Section 191-c.

E. Employment of minors

New York State has some of the most stringent child labor laws in the country. 
State law limits the number of hours that minors under 18 may work when school 
is in session. See NYS Education Law Section 3205. It requires that l6- and l7-
year-olds may not work past 10 p.m. on the night before a school day without 
written permission from a parent and a certificate of satisfactory academic stand-
ing from their school. See NYS Labor Law Section 143 (1).

When school is in session, generally from September to June, minors 14 and 15 
years old may not work in any occupation except farm labor and selling or distrib-
uting newspapers for:

more than three hours on any school day.
more than eight hours on a Saturday or a non-school day,
more than 18 hours in any week,

■

■

■
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more than six days in any week. 

See NYS Labor Law Section 142.

However, 14- or 15-year-olds employed as part of any type of supervised work 
study or work experience program approved by the Commissioner of Education 
may work three hours on a school day and 23 hours a week. See NYS Labor Law 
Section 142.

When school is in session, minors 16 and 17 years old enrolled in a day school, 
other than a part-time or continuation school, may not work in any occupation 
(except farm work and selling or distributing newspapers):

more than four hours on any day preceding a school day,
more than eight hours on a Friday, Saturday, Sunday or holiday,
more than 28 hours in any week,
more than six days in any week. 

See NYS Labor Law Section 143.

When school is not in session, and during vacations (school must be closed for the 
entire calendar week), minors under 18 generally may not work more than eight 
hours a day, six days a week; minors 14 and 15 may not work more than 40 hours 
a week; and 16- and 17-year-olds may not work more than 48 hours a week. See 
NYS Labor Law Sections 142 and 143.

On farms, 12- and 13-year-olds who have farm work permits to pick berries, 
fruits, or vegetables may not work more than four hours per day, before 9 a.m. or 
after 4 p.m. or when school is in session from the day after Labor Day to June 20. 
From June 21 to Labor Day, they may work four hours per day between the hours 
of 7 a.m. and 7 p.m. There are no hour regulations for farm work that apply to 
minors 14 years old or older. See NYS Labor Law Section 130.

The employer must make a schedule for all minors and post it in a conspicuous 
place. The schedule sets forth the hours minors start and end work and time allot-
ted for meals. The hours of work can be changed, as long as the changes are posted 
on the schedule. Minors may work only on the days and at the times posted on 
the schedule. If minors are present at other times or if no schedule is posted, it is a 
violation of the child labor law. See NYS Labor Law Section 144.

F. Payment of Wages

An employer must pay employees at least the minimum wage for the time an 
employee is permitted to work, or is required to be available for work “at a place 
prescribed by the employer.” This includes time spent in traveling, to the extent 
that the travel is part of the employee’s duties. See 12 NYCRR Section 142-2.1(d).

■
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An employee who, upon the request of the employer, reports for work on any day 
must be paid for at least four hours, or the number of hours in the employee’s 
regular shift, whichever is less, at the basic minimum wage rate. See 12 NYCRR 
Section 142-2.3.

XIV. Labor Issues

A. State labor relations laws

The New York State Public Employees’ Fair Employment Act (“Taylor Law”) 
outlines the rights and obligations of public employers, employees and employee 
organizations with regard to, among other things, collective bargaining and im-
proper labor practices. See Article 14 of the New York Civil Service Law, Sections 
200 – 214. The Public Employment Relations Board (“PERB”), a three-member 
panel appointed by the governor with the consent of the Senate, administers the 
law. PERB’s major responsibility is to act as an umpire in disputes arising under 
the Taylor Law. Other responsibilities include: administration of the Taylor Law 
statewide; resolution of representation disputes; provision of impasse resolution 
services; adjudication of improper practice charges; designation of management/ 
confidential employees; determination of employee organization responsibility for 
striking and ordering forfeiture of dues and agency fee check-off privileges; and, 
administration of grievance and interest arbitration panels.

XV. Other State specific pitfalls/
statutes

A. Whistleblower laws

a. Section 75-b of the Civil Service Law

Section 75-b(2) of the Civil Service Law permits public employees disciplined un-
der Section 75 of the Civil Service Law in retaliation for the employees’ disclosure 
of employer malfeasance, as defined under the statute, to raise this defense at their 
hearing. In addition, Section 75-b provides that where employees are not subject 
to a disciplinary hearing, either because they are not eligible or the alleged retalia-
tion does not warrant a hearing, employees may commence a court proceeding in 
court under Sections 740 or 741 of the NYS Labor Law. 

b. Section 740 of NYS Labor Law
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Section 740 of NYS Labor Law prohibits a private employer from taking retalia-
tory action against an employee who discloses to his supervisor or to an appro-
priate authority that the employer is in violation of a “law, rule or regulation” 
that presents a “substantial and specific danger” to the public health or safety. An 
employee may bring a direct action in court for violation of Section 740 and may 
be entitled to reinstatement, lost wages and benefits and attorneys’ fees. However, 
an employee is not entitled to a jury by trial and cannot recover punitive damages.

c. Section 741 of NYS Labor Law

NYS Labor Law Section 741 applies to any facility licensed under Article 28 or 
36 of the Public Health Law, which includes hospitals, home care service agen-
cies, nursing homes, diagnostic centers, treatment centers, etc. The law enables 
an employee to report incidents of “improper quality of patient care,” which is 
defined by the statute as any action by the employer that “violates any law, rule 
or regulation or declaratory ruling adopted pursuant to law, where such violation 
relates to matters which may present a substantial and specific danger to public 
health or safety or a significant threat to the health of a specific patient.” Note that 
the standard expands the coverage of the protection afforded the general workforce 
by not only protecting reports of threats to the general public, but also reports of 
threats to individual patients. 

Moreover, Section 741 protects health care employees even if their objection 
is only based upon a reasonable belief that there was improper quality of care. 
Conversely, Section 740, which applies to the general workforce, requires that the 
employee’s report or disclosure contain an actual violation of law or regulation. 
Indeed, without demonstrating the requisite violation, a complaint under Sec-
tion 740 will not survive a motion to dismiss. The courts have not interpreted the 
scope of the term reasonable belief, but it must be viewed as a far lower standard 
than demonstrating an actual violation

XVI. Military Employees

A. USERRA Equivalents

New York has detailed provisions governing the rights of public employees, but 
those provisions do not apply to private employers. For example, New York law 
requires payment of salary to public employees called to duty for up to a period 
of 30 days or 22 working days, whichever is greater, in any one calendar year. See 
NYS Military Law Section 242(5). New York also has a nondiscrimination provi-
sion applicable to all employers. See NYS Military Law Section 252.
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XVII. Plant Closing/Mass Layoff

A. WARN Act & State Equivalents

New York State has not adopted its own regulations with regard to mass layoffs 
and/or plant closings. The provisions of the Worker Adjustment and Relocation 
Notification Act (“WARN”) apply. Therefore, employers with 100 or more work-
ers must provide at least 60 days notice if a plant closing will affect 50 or more of 
those employees. Moreover, where a mass layoff occurs that does not result from 
a plant closing, notice is also required for any furlough of 50 or more workers if 
they make up one-third of the workforce, or if a total of 500 or more workers are 
laid off.

XVIII. Disaster Planning
Article 2B of the NYS Executive Law requires the NYS Disaster Preparedness 
Commission to coordinate with federal, state and local officials to prepare a state 
disaster preparedness plan. The commission also must work with each county to 
prepare county disaster preparedness plans.

After consulting with the commission, the governor by executive order may tem-
porarily suspend specific provisions of any statute, local law, ordinance, or orders, 
rules or regulations, or parts thereof, of any agency during a state disaster emer-
gency, if compliance would prevent, hinder, or delay action necessary to cope with 
the disaster.
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Vermont

I. Discrimination

A. Protected classes under state and/or local laws

The Vermont Fair Employment Practices Act, 21 V.S.A. § 495(a), (a)(1) (VFEPA), 
prohibits discrimination on the basis of:

race,
color,
religion,
ancestry,
national origin,
sex,
sexual orientation,
place of birth,
age (age 18 and over),
handicap (disability) and
HIV status. 

The standards and burdens of proof to be applied under VFEPA are identical to 
those applied under Title VII of the United States Civil Rights Act. Robertson v. 
Mylan Laboratories, Inc., 848 A.2d 310 (Vt. 2004) (citing Hodgdon v. Mt. Man-
sfield Co., 160 Vt. 150, 161, 624 A.2d 1122, 1128 (1992)). The Vermont Su-
preme Court has adopted both the Price Waterhouse and the McDonnell Douglas 
frameworks. Id.

B. Minimum number of employees required to be 
considered an “employer” under state and/or local law.

The minimum number of employees required to be considered an “employer” in 
Vermont varies by statute:

Minimum wage requirements (two or more employees), 21 V.S.A. § 382 
Parental & Family Leave (10 or more employees for parental leave; 15 or more 
employees for family leave), 21 V.S.A. § 472
Vermont Fair Employment Practices Act (one or more employees), 21 V.S.A. § 
495d(1)
Workers’ Compensation Act (at least 10 employees, of whom at least 10 work 
more than 15 hours per week), 21 V.S.A. § 643(1)
Smoking in the Workplace (applies to all employers but requirement that smok-
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ing policy be reduced to writing applies only to employers who employ at least 
10 employees who work more than 15 hours per week), 18 V.S.A. §§ 1423.

C. Recoverable damages under state law

Both compensatory and punitive damages are recoverable in discrimination cases.  
Vermont law does not cap the amount of damages recoverable. 

D. Statutes of limitation

The applicable limitations periods are determined by either 12 V.S.A. §§ 511 (6 
years) or 512 (3 years). Egri v. U.S. Airways, Inc., 174 Vt. 443, 445, 804 A.2d 
766, 768 (2002). Vermont cases hold that “it is the nature of the harm done, 
rather than the plaintiff’s characterization of the cause of action, that determines 
which statute of limitations governs.” Id. Note that where the nature of the harm 
alleged is mixed, “[a] single complaint may contain multiple causes of action, 
some of which are time-barred and some not.” Id.

E. Exhaustion of administrative remedies requirement

There is no statutory requirement that an employee file EEOC charges with the 
Civil Rights Unit of the Vermont Attorney General’s Office (CRU) before filing a 
suit against the employer in a Vermont court. 

There is also no exhaustion requirement, under Vermont law, to proceed with a 
state discrimination claim. 

Note, however, that Vermont follows the “universally accepted rule … that an 
employee subject to a collective bargaining agreement, who has a grievance within 
the scope of that agreement’s grievance and arbitration procedure, must exhaust 
the remedies available under that agreement before he may maintain a suit against 
his employer.” Burkhart v. Mobil Oil Corp., 143 Vt. 123, 126, 463 A.2d 226, 228 
(1983).

F. EEOC-type charges

A discrimination claim can be filed either with the state administrative agency, the 
Civil Rights Unit of the Vermont Attorney General’s Office (CRU), or the federal 
administrative agency, the Equal Employment Opportunity Commission (EEOC) 
(if the employer has 15 or more employees). The two agencies have what is called 
a “work-sharing agreement,” which means that they cooperate with each other to 
process claims. Filing a claim with both agencies is unnecessary, as long as the em-
ployee indicates to one of the agencies that s/he wants it to “cross-file” the claim 
with the other agency.

The Vermont anti-discrimination statute covers employers of any size. Therefore, 
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if an employer has between 1 and 14 employees, a complaining employee must 
file with the CRU. Federal law, which is enforced by the EEOC, does not cover 
employers with fewer than 15 employees. Thus, if the employer has 15 or more 
employees, a complaining employee may file with either agency.

Because Vermont law, unlike federal law, does not cap the compensatory and pu-
nitive damages recoverable for discrimination, many Vermont attorneys choose to 
file employment discrimination cases in state court under state law only.

G. State Retaliation Issues

The elements of a common-law retaliation claim are
participation in a protected activity known to the employer;
an adverse employment action against the employee; and
a causal connection. 

Adams v. Green Mountain R. Co., 862 A.2d 233, 236 -237 (2004). 

The protected activity may be statutorily protected or the action may be premised 
upon public policy. Thus, where the court finds a “clear and compelling public 
policy against the reason advanced for the discharge,” Payne v. Rozendaal, 147 Vt. 
488, 491, 520 A.2d 586, 588 (1986), a retaliation/wrongful discharge claim will 
lie even in the absence of a statutorily protected activity. 

Where the employer proffers a legitimate reason for the dismissal, the employee 
may win only by showing that the proffered reason was a pretext. Adams, 862 
A.2d at 236 -237. This can be done by showing that the evidence is not consistent 
with the proffered reason.

II. Hiring

A. State-specific issues concerning interviews

A prospective employer is not barred from asking whether an applicant has been 
honorably discharged from the military.

B. Employee background checks 

A Vermont employer may obtain a record of Vermont criminal convictions for 
any applicant who has given written authorization on a release form provided by 
the Vermont Criminal Information Center, provided that the employer has filed 
a user’s agreement with the center. 20 V.S.A. § 2056c (as amended 2006 Vermont 
Laws P.A. 169 (S. 262), Approved: May 22, 2006).

■

■

■
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Similarly, any individual, organization, or governmental body doing business in 
Vermont which has one or more individuals performing services for it within this 
state and which is a qualified entity that provides care or services to children, the 
elderly, or persons with disabilities as defined in 42 U.S.C. § 5119c may obtain 
from the center an out-of-state criminal conviction record for any applicant who 
has given written authorization on a release form provided by the center, provided 
that the employer has filed a user’s agreement with the center and complies with 
all statutory provisions. Id.

Note, however, that the employer may obtain a criminal conviction record only 
after the applicant has been given an offer of employment conditioned on the 
record check; or after a volunteer has been offered a position conditioned on the 
record check. Id.

The above is subject to a single exception: To facilitate school districts’ and super-
visory unions’ applications to receive federal funds provided by the United States 
21st Century Fund, programs that are in and operated by public schools and 
provide school-age care before and after school hours must “as part of the hiring 
process,” screen all program staff members against the child abuse registry, and re-
quire a criminal records check of any program staff member who is not currently a 
school employee or an employee of a school contractor already subject to a crimi-
nal record check. 33 V.S.A. § 3502 (as amended by 2006 Vermont Laws P.A. 174 
(H. 853), Approved May 22, 2006).

C. Reference immunity statutes

There is no statutory or common law on the issue of reference immunity in Ver-
mont. However, most legal experts consider that the safest course is for an em-
ployer to say nothing in response to a reference check, or simply to confirm dates 
of employment.

D. State or local polygraph protection laws

The Vermont Polygraph Protection Act, 21 V.S.A. §§ 494-494(e), forbids the use 
of polygraph testing as a condition of employment. 21 V.S.A. §494a. Specific ex-
ceptions include various municipal departments, employers selling precious metals 
or gems, employers manufacturing or selling regulated drugs, and any employer 
authorized or required by federal law to administer polygraph examinations. 21 
V.S.A. §494b (1)-(4).  

The act outlines specific guidelines for the administration of polygraph examina-
tions, 21 V.S.A. §494c, and prohibits discharges, discipline or discrimination in 
any manner against an employee for filing a complaint or testifying in any pro-
ceeding involving violations of the Act. 21 V.S.A. §494d.
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Violators must compensate affected employees for the amount of any loss of wages 
and benefits arising out of the violations and must restore employees to their 
previous positions of employment. 21 V.S.A. §494d. Violators are also subject to 
penalties including fines between $500 and $1000 and/or imprisonment for up to 
six months. The penalty may not be suspended. 21 V.S.A. §494e.

E. Strength of “at will employment” and exceptions

In Vermont, an “at will” employee may be discharged at any time with or with-
out cause, “unless there is a clear and compelling public policy against the reason 
advanced for the discharge.” Adams v. Green Mountain R. Co., 177 Vt. 521, 522-
23, 862 A.2d 233, 235 - 36 (2004); Payne v. Rozendaal, 147 Vt. 488, 491, 520 
A.2d 586, 588 (1986).

In applying the so-called “public policy exception, the Vermont Supreme Court 
has rejected the notion “that the public policy exception to at will employment 
contracts must be legislatively defined.” Adams, 177 Vt. at 522-23, 862 A.2d at 
235-36. Although statutes may themselves modify the at-will employment doc-
trine, e.g., 29 U.S.C. § 623 (federal law prohibiting age discrimination); 21 V.S.A. 
§ 495 (Vermont Fair Employment Practices Act), such modifications are separate 
from any public policy exception.

Public policy is defined as “ ‘the community common sense and common con-
science, extended and applied throughout the state to matters of public morals, 
public health, public safety, public welfare, and the like.’ ” Id. (citations omitted). 
The Court has indicated that when an employer’s course of conduct with regard 
to an at-will employee “ ‘is cruel or shocking to the average person’s] conception 
of justice,’ ” such conduct must be considered contrary to public policy even if the 
policy is not explicitly set forth in the written laws. Id. 

Applying this rule, the Court nonetheless has held that employers were entitled to 
judgment as a matter of law on claims alleging that the employer violated public 
policy (1) by firing an employee for refusing to sign a potentially unenforceable 
non-competition agreement, Madden v. Omega Optical, Inc., 165 Vt. 306, 313-
14, 683 A.2d 386, 391 (1996), and (2) by firing an employee for administering 
medication in a manner that the employee thought was proper but that violated 
the employer’s policy, Dulude v. FletcherAllen Health Care, Inc., 174 Vt. 74, 82, 
807 A.2d 390, 397 (2002).

F. Requirements for employment applications

There are no specific requirements for employment applications under Vermont 
law.
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III. Record Keeping

A. State/local requirements

Vermont’s minimum wage statute requires that every employer keep an accurate 
record of the hours worked by each employee and of the wages paid to the em-
ployee. Upon demand, an employer must furnish to the Commissioner of Labor 
and Industry a sworn statement of the same. Employers must keep such records 
open to inspection by the commissioner, his deputy or any authorized agent of the 
Department of Labor and Industry at any reasonable time. 21 V.S.A. § 393.
In addition, the record-keeping and reporting requirements of the federal OSHA 
statute are administered in accordance with the provisions of the Vermont Occu-
pational Safety and Health Act (VOSHA), codified at 21 V.S.A. §§ 201-264. See 
the section on the state OSHA statute, below.

B. Confidentiality of employee records and information

There are no statutes concerning confidentiality of employee records and informa-
tion other than 12 V.S.A. § 1691a, which specifically outlines notice and other 
procedural requirements for production of employee personnel records pursuant 
to a discovery request by a party in a civil action. 12 V.S.A. § 1691a.

C. State/local requirements to provide employees/former 
employees access to personnel records.

There are no statutory provisions on this topic.

D. State/local requirements for employee to update 
information.

There are no statutory provisions on this topic.

IV. Posting Requirements

A. State and/or local requirements

Vermont posting requirements applicable to all employers include:
Minimum Wage (VT Dept of Labor),
Employer's Liability and Workers' Compensation (VT Dept of Labor, Workers' 
Compensation Division),
Child Labor Law (VT Dept of Labor),
Safety & Health Protection on the Job (VT Occupational Safety and Health 

■

■

■
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Association),
Sexual Harassment (VT Human Rights Commission),
Unemployment Insurance (Department of Employment & Training, Unem-
ployment Insurance),
Employers’ Records (VT Dept of Labor).

These posting requirements apply only to employers of 10 or more employees: 
Employer Reinstatement Liability (VT Dept of Labor, Workers Compensation 
Division), Parental and Family Leave Act (VT Dept of Labor) 

Posting requirements under the Vermont Healthcare Whistleblowers' Protection 
Act apply only to hospitals and nursing homes (VT Dept of Labor and Industry).

V. Discipline/Performance Reviews

A. Progressive discipline: when and how to use 
progressive discipline; jeopardizing your company’s at 
will status

The Vermont Supreme Court has held that handbook provisions committing the 
employer to a progressive discipline system are sufficient for a jury to find that the 
employer may terminate the employee only for cause. See Haynes v. Golub Corp., 
166 Vt. 228, 234, 692 A.2d 377, 380 (1997). Moreover, an employer may implic-
itly bind itself to using only certain procedures for termination. Dillon v. Cham-
pion Jogbra, Inc. 175 Vt. 1, 6, 819 A.2d 703, 707 (2002) (citations omitted). 

The Court has reasoned that “when an employer takes steps to give employees the 
impression of job security and enjoys the attendant benefits that such an atmo-
sphere confers, it should not then be able to disregard its commitments at ran-
dom.” Dillon, 175 at 1, 5, 819 A.2d at 706; Taylor v. Nat’l Life Ins. Co., 161 Vt. 
457, 464, 652 A.2d 466, 471 (1993).

VI. Intellectual property 
A. Non-competition agreements

Like most jurisdictions, Vermont has adopted a position on enforcement of 
non-competition agreements similar to that set forth in § 188(1) of the Restate-
ment (Second) of Contracts (1981), which provides that a restrictive covenant “is 
unreasonably in restraint of trade if (a) the restraint is greater than is needed to 

■
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protect the promisee’s legitimate interest, or (b) the promisee’s need is outweighed 
by the hardship to the promisor and the likely injury to the public.” Systems and 
Software, Inc. v. Barnes, 886 A.2d 762, 764 (2005). 

While courts proceed with caution, a non-competition agreement will be enforced 
in Vermont “unless the agreement is found to be contrary to public policy, un-
necessary for protection of the employer, or unnecessarily restrictive of the rights 
of the employee, with due regard being given to the subject matter of the contract 
and the circumstances and conditions under which it is to be performed.” Id.

Vermont recently joined the majority of states in holding that continued em-
ployment is sufficient consideration to support a covenant not to compete in the 
at-will context, even when the covenant is signed after the commencement of 
employment. Summits 7, Inc. v. Kelly, 886 A.2d 365, 374 (Vt. 2005).

B. Non-solicitation agreements

An employer may protect its business against competition by former employees 
with either a general covenant not to compete or with a specific prohibition on the 
contact and solicitation of former customers. Systems and Software, Inc. v. Barnes, 
178 Vt. 389, 886 A.2d 762 (2005)

C. Confidential information

An employer may contractually protect its customer lists and other confidential 
customer information.

D. Trade practices

See section on trade secrets, below.

E. Trade secrets

Employers may use non-competition agreements to protect trade secrets, but 
Vermont provides protection of trade secrets even in the absence of such agree-
ments. Systems and Software, Inc. v. Barnes, 886 A.2d 762, 764 (Vt. 2005) (citing 
9 V.S.A. §§ 4601-4609 (Cum. Supp. 2005)).

A statute, 9 V.S.A. §§ 4602-4603, makes injunctive relief and damages available 
for actual or threatened misappropriation of trade secrets. Punitive damages are 
available for “malicious misappropriation.” 9 V.S.A. § 4603(b). Moreover, in an 
action for actual or threatened misappropriation, the court must use reasonable 
means to preserve the secrecy of alleged trade secrets. 9 V.S.A. § 4605.
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VII. Workplace Rules (Miscellaneous)
Tobacco free environment: 18 V.S.A. §§ 1421-1428 codifies Vermont’s Smok-
ing in the Workplace Law. The statute requires that every employer establish, or 
negotiate through the collective bargaining process, a written smoking policy. The 
policy must prohibit smoking throughout the workplace or restrict smoking to 
designated enclosed smoking areas. 18 V.S.A. §§ 1422.

As an alternative, the employer may establish a smoking policy that permits smok-
ing in designated unenclosed smoking areas if the layout of the workplace is such 
that smoking will not be a physical irritation to any nonsmoking employee in the 
workplace and three-fourths of the employees in the workplace agree. 18 V.S.A. §§ 
1423.

The requirement that the smoking policy be in writing applies only to employers 
who regularly employ at least 10 employees who work more than 15 hours per 
week. 18 V.S.A. §§ 1423. 

VIII. Privacy

A. State laws on employee privacy, including surveillance 
of employees and searches of employees/personal 
property

Vermont law does not protect employees against surveillance of work-related 
activities by their employers. See, e.g., Burkhart v. Mobil Oil Corp., 143 Vt. 123, 
124, 463 A.2d 226, 227 (1983). 

A tort action for “invasion of privacy” typically is a private sector employee’s most 
comprehensive protection against privacy intrusions in the workplace. This is 
because constitutional rights to privacy cannot be invoked against a private em-
ployer, and federal and state statutes regulate privacy intrusions inconsistently. An 
invasion of privacy action arises under state law and generally is based on a theory 
of intrusion upon a plaintiff’s physical solitude or seclusion, as articulated in the 
Restatement (Second) of Torts, § 652B.

Vermont explicitly recognizes actions for invasion of privacy predicated on intru-
sion upon seclusion and implicitly has recognized actions predicated on “false 
light” and improper disclosure of private facts. Denton v. Chittenden Bank, 163 
Vt. 62, 655 A.2d 703 (1994); Hodgdon v. Mt. Mansfield Co., Inc., 160 Vt. 150, 
624 A.2d 1122 (1992).
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Note, however, that exclusive remedy provisions of the workers’ compensation 
statute may bar the assertion of generalized tort claims in particular cases. See 21 
V.S.A. § 622 (exclusive remedy for work-related personal injuries).

B. State law requirements for drug testing

A statute, 21 V.S.A. § 512, generally prohibits drug testing of applicants for em-
ployment. Thus, an employer or an employment agency may not, as a condition 
of employment:

request that an applicant submit to a drug test; 
administer a drug test; or
request that an applicant consent to the prohibited testing.

An employer may require an applicant to submit to a drug test if all of the follow-
ing conditions are met:

The employer offered the applicant employment conditioned on the applicant 
receiving a negative test result.
The applicant received written notice of the drug testing procedure and a list of 
the drugs to be tested. The notice states that therapeutic levels of medically pre-
scribed drugs tested will not be reported. (The applicant may not waive notice.)
The drug test is administered in accordance with statutory criteria.

For existing employees as opposed to applicants, the state law forbids random 
or company-wide tests unless required by federal law or regulation. However, an 
employer may require an individual employee to submit to a drug test if all the 
following conditions are met: 

the employer has probable cause to believe the employee is under the influence 
of a drug on the job.; and 
the employer has a bona fide rehabilitation program for alcohol or drug abuse 
and the program is either provided by the employer or is available to the extent 
provided by a policy of health insurance or under contract by a nonprofit hospi-
tal service corporation; and 
the employee will not be terminated if the test result is positive and the em-
ployee agrees to participate in and then successfully completes the employee 
assistance program; 

(However, the employee may be suspended only for the period of time 
necessary to complete the program, but in no event longer than three 
months. The employee may be terminated if, after completion of an 
employee assistance program, the employer subsequently administers a 
drug test and the test result is positive.)

the drug test is administered in accordance with statutory criteria.

■
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IX. Leave/Benefits

A. Meal periods and rest breaks

A statute, 21 V.S.A. § 304, requires that “[a]n employer shall provide an employee 
with reasonable opportunities during work periods to eat and to use toilet facilities 
in order to protect the health and hygiene of the employee.”

B. Paid time off

There are no specific requirements concerning paid time off.

C. Paid holidays

There are no specific requirements concerning paid holidays.

D. Other Leaves of Absence

See the section below on “State Equivalent to the FMLA.”

E. Workers Compensation State Specifics

a. Retaliation and Reinstatement
21 V.S.A. § 601, et seq., codifies Vermont’s Workers’ Compensation Act (“WCA”) 
and provides the exclusive remedy for work-related personal injuries. Under 21 
V.S.A. § 643b (Reinstatement; Seniority and Benefits Protected), employers of 
workers disabled by an work-related injury must reinstate them their inability to 
work ceases, if recovery occurs within two years of the onset of the disability. A 
worker who recovers within the two-year period is entitled to reinstatement in the 
first available position suitable for the worker given the position the worker held at 
the time of the injury.

Any worker aggrieved by an employer’s non-compliance may bring a civil action 
for damages, including punitive damages, and may apply for equitable relief. A 
worker who prevails in a civil suit will be awarded reasonable attorney’s fees. 21 
V.S.A. § 643b(e).

It is also illegal for an employer to discriminate or retaliate against an employee 
who has asserted a workers’ compensation claim. 21 V.S.A. § 710. Section 710 is 
distinguished from § 643b in that it makes discrimination unlawful in all aspects 
of the employment process. That is, under § 710, an employer may not refuse em-
ployment to an applicant for a prior workers’ compensation claim (discrimination) 
or fire a present employee for asserting a claim (retaliation).

b. Recreational Activities Covered
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Vermont follows the “three-alternative test for injuries incurred during recreational 
or social activities outlined in 2 A. Larson & L. Larson, Workers’ Compensation 
Law § 22.01 (1997).” Grather v. Gables Inn, Ltd., 170 Vt. 377, 751 A.2d 762 
(2000). “According to Larson, recreational or social activities are within the course 
of employment when:

they occur on the premises during a lunch or recreation period as a regular inci-
dent of the employment; 
the employer, by expressly or impliedly requiring participation, or by making 
the activity part of the services of an employee, brings the activity within the 
orbit of the employment; or
the employer derives substantial direct benefit from the activity beyond the in-
tangible value of improvement in employee health and morale that is common 
to all kinds of recreation and social life.” 

c. Independent Contractors
An employer who hires an “independent contractor” may be deemed that person’s 
“statutory employer” if the person is carrying out the type of work that could have 
been carried out by the employer’s direct employees as part of the regular course of 
the employer’s business. See 21 V.S.A. § 601(14)(F).

X. Miscellaneous Programs/Benefits

A. Employee assistance program

There are no specific provisions concerning employee assistance programs.

B. Unemployment insurance

Vermont’s Employment Compensation Law, 21 V.S.A. § 1301, et seq., imposes 
various periods of disqualification under a number of circumstances, including 
discharge for “serious misconduct.” In practice, however, benefits are rarely with-
held unless the misconduct is extremely serious, such as criminal conduct or the 
like.

C. State disability benefits

There are no specific provisions for state disability benefits.

D. State family care.

There are no specific provisions for state family care.

■

■

■
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XI. ADA/FMLA & Workers 
Compensation

A. State ADA-related laws and compliance issues

The Vermont Fair Employment Practices Act, 21 V.S.A. § 495, et seq. (VFEPA), 
prohibits discrimination based upon disability. 

Under VFEPA, disabled employees receive broader protection than under the 
A.D.A. because state law determines whether a disabled employee is eligible for 
legal protection without considering the mitigating measures taken by that em-
ployee to address his or her disability.

Further, Vermont enacted 21 V.S.A. T. 21, Ch. 5, Subch. 7 (Employment of 
People with Disabilities) to carry on a continuing program to promote the em-
ployment of people with disabilities in Vermont by creating state-wide interest in 
the rehabilitation and employment of people with disabilities and by obtaining 
and maintaining cooperation with all public and private groups and individuals in 
this field. 21 V.S.A. § 497.

B. State-equivalent to the FMLA

The Vermont Parental and Family Leave Act.(VPFLA), 21 V.S.A. § 470 et seq., 
is similar in many ways to the federal Family and Medical Leave Act. However, it 
also differs in significant ways. 

The chart below compares the state and federal versions and explains key differ-
ences.

Federal vs. Vermont Family and Medical Leave Laws
 FEDERAL ELEMENTS STATE ELEMENTS

Employer Covered Private Employers of 50 or more 
Employees in at least 20 weeks of the 
current or preceding year 
Public agencies, including state, local, 
and Federal Employers 
Local education agencies covered 
under special provisions

Private and public Employers of 10 or more for 
purposes of parental leave 
Private and public Employers of 15 or more for 
purposes of family leave
No special provision for education agencies
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Employees Eligible Worked for Employer for at least 12 
months - which need not be consecu-
tive; worked at least 1,250 hours for 
Employer during 12 months preced-
ing leave; and employed at Employer 
worksite with 50 or more Employees or 
within 75 miles of Employer worksites 
with a total of 50 or more Employees

Employees worked an average of 30 hours per 
week for one year 
No worksite proviso

Leave Amount Up to a total of 12 weeks during a 12-
month period; however, leave for birth, 
adoption, foster care, or to care for a 
parent with a serious health condition 
must be shared by spouses working for 
same Employer

12 weeks in a 12-month period for family 
or parental leave, i.e., serious illness of the 
Employee or the Employee’s child, stepchild 
or ward of the Employee who lives with 
the Employee, parent, spouse, or parent of 
Employee’s spouse; birth of the Employee’s 
child or adoption placement. 
Additionally, Employees are allowed “short-
time family leave,” 4 hours in any 30-day 
period and not to exceed 24 hours in any 12-
month period in order to respond to a medical 
emergency involving the Employee’s child or 
ward who lives with the Employee or the Em-
ployee’s parent, spouse, or parent-in-law. This 
leave may also be used for certain preschool 
or school activities, routine medical and dental 
appointments, or other professional services 
related to their well-being.
No provision requiring spouses to share leave
Employee permitted to waive any or all rights 
by informed, voluntary agreement with 
Employer 

Type of Leave Unpaid leave for birth, placement 
of child for adoption or foster care, 
to provide care for Employee’s own 
parent (including individuals who 
exercise parental responsibility under 
state law), child, or spouse with serious 
health condition, or Employee’s own 
serious health condition

Similar to Federal provision, additionally 
including care for parents-in-law 
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Serious Health 
Condition

Illness, injury, impairment, or physical 
or mental condition involving inca-
pacity or treatment connected with 
inpatient care in hospital, hospice, or 
residential medical-care facility; or, 
continuing treatment by a health care 
provider involving a period of incapac-
ity: (1) requiring absence of more than 
3 consecutive calendar days from 
work, school, or other activities; (2) due 
to a chronic or long-term condition for 
which treatment may be ineffective; (3) 
absences to receive multiple treat-
ments (including recovery periods) for 
a condition that if left untreated likely 
would result in incapacity of more than 
3 days; or (4) due to any incapacity re-
lated to pregnancy or for prenatal care

An accident, serious illness, disease, or mental 
condition that 1) poses imminent danger of 
death, 2) requires inpatient care in a hospital, 
or 3) requires continuing in-home care under 
the direction of a physician

Health Care 
Provider

Doctors of medicine or osteopathy 
authorized to practice medicine or 
surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, 
optometrists, chiropractors (limited 
to manual manipulation of spine to 
correct subluxation shown to exist by 
x-ray), nurse practitioners, and nurse-
midwives, if authorized to practice un-
der State law and consistent with the 
scope of their authorization; Christian 
Science practitioners listed with the 
First Church of Christ, Scientist in Bos-
ton, MA; any provider so recognized by 
the Employer or its group health plan’s 
benefits manager; and any health pro-
vider listed above who practices and 
is authorized to practice in a country 
other than the United States

No specific provision

Intermittent Leave Permitted for serious health condi-
tion when medically necessary. Not 
permitted for care of newborn or new 
placement by adoption or foster care 
unless Employer agrees

No specific provision, but short-term family 
leave (discussed above) requires Employees 
to make reasonable attempt to schedule ap-
pointments outside regular work hours and to 
provide earliest possible notice

Substitution of 
Paid Leave

Employees may elect or Employers 
may require accrued paid leave to be 
substituted in some cases. No limits on 
substituting paid vacation or personal 
leave. An Employee may not substi-
tute paid sick, medical, of family leave 
for any situation not covered by any 
Employers’ leave plan

Employee has option of using accrued sick, 
vacation, or other paid leave, not to exceed 6 
weeks
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Reinstatement 
Rights

Must be restored to same position or 
one equivalent to it in all benefits and 
other terms and conditions of employ-
ment

Similar to Federal provision

Key Employee 
Exception

Limited exception for salaried Employ-
ees if among highest paid 10%, within 
75 miles of worksites, restoration 
would lead to grievous economic harm 
to Employer, and other conditions met

Employer not required to offer Employee 
return to work if Employee performed unique 
services and hiring a permanent replacement 
during the leave after giving reasonable notice 
to the Employee of intent to do so was only 
alternative available to Employer to prevent 
substantial and grievous economic injury

Maintenance of 
Health Benefits 
During Leave

Health insurance must be continued 
under same conditions as prior to leave

Employer is to continue all employment ben-
efits; Employee may be required to pay entire 
cost of benefits during the leave at existing 
Employee rate of contribution.

Leave Requests To be made by Employee at least 30 
days prior to date leave is to begin 
where need is known in advance or, 
where not foreseeable, as soon as 
practicable. 
If due to a planned medical treatment 
or for intermittent leave, the Employee, 
subject to health care provider’s ap-
proval, shall make a reasonable effort 
to schedule it in a way that does not 
unduly disrupt Employer’s operation 

Made by Employee with reasonable notice. 
For adoption placement or birth, Employer 
may not require more than 6 weeks advance 
notice

Medical Cer-
tification May 
Be Required by 
Employer for:

Request for leave because of serious 
health condition 
To demonstrate Employee’s fitness 
to return to work from medical leave 
where Employer has a uniformly ap-
plied practice or policy to require such 
certification 

Employer may request certification from a 
physician for serious illness. 
No specific provision relating to Employee 
certification for return to work

Executive, 
Administrative, 
and Professional 
Employees

Such individuals are entitled to FMLA 
benefits. However, their use of FMLA 
leave does not change their status un-
der the Fair Labor Standards Act (FLSA), 
i.e., an Employer, does not lose its 
exemption from the FLSA’s minimum 
wage and overtime requirements. 

No specific provision 

C. Right to discipline or terminate for abuse

No state statutory provision specifically addresses an employer’s right to discipline 
or terminate an employee for abuse of the provisions of the Vermont Parental and 
Family Leave Act.



�� Small Law Department Human Resources Manual–Second Circuit

Copyright © 2007 Meritas and Association of Corporate Counsel

D. On the job injuries: when your employee suffers a job-
related injury that is also a serious health condition 
and may also become a disability; reconciling workers 
comp, FMLA and ADA.

There is considerable interplay between the PFLA, ADA, VFEPA and WCA. As an 
example, several “serious health conditions” under PFLA also qualify as disabilities 
under the ADA (e.g., diabetes, cancer, heart conditions, serious strokes). However, 
other “serious health conditions” may not be disabilities if they are neither an 
impairment nor substantially limiting (e.g., pregnancy, broken leg, hernia). Ulti-
mately, an employer must examine each case carefully because the “serious health 
condition” and “disability” designations are very fact-specific. 

Similarly, there is a potential overlap between a claim for workers’ compensation 
injury, a “serious health condition” and a “disability.” For example, an injury such 
as carpal tunnel syndrome both (1) results from a job-related activity, such as typ-
ing; and (2) is considered a “serious health condition.” Thus, both the PFLA and 
the WCA apply. A workers’ compensation injury may also qualify as a disability 
under the ADA. 

The safest course is for the employer to provide leave under whichever statutory 
provision provides the greatest rights to the employee. 

IX. Handbooks/Policies

A. Are handbooks required?

State law does not require handbooks.

B. Are policies required?

Employers must adopt and maintain workplace policies on the subjects of:
sexual harassment, 21 V.S.A. § 495h, and
smoking. 18 V.S.A. §§ 1421-1428. (See the section above regarding “Tobacco-
free Environment.)

C. State-law requirements for disclaimers/effectiveness of 
disclaimers under state law

Disclaimers are not necessarily effective against claims of wrongful employment 
discharge. Although an “at-will” employment agreement is terminable at any time, 
by either party, for any reason or for no reason at all, nonetheless, “personnel 
manuals inconsistent with an at-will relationship may be used as evidence that the 

■

■
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employment contract requires good cause for termination.” Trombley v. South-
western Vermont Medical Center, 169 Vt. 386, 392, 738 A.2d 103, 108 (1999). 

Thus, employee manuals containing “definitive policies, which expressly or im-
pliedly include a promise for specific treatment in specific situations, especially 
when the employer expects the employee to abide by the same, may be enforceable 
in contract.” Ross v. Times Mirror, Inc., 164 Vt. at 20, 665 A.2d at 584. Further-
more, “[t]he critical inquiry is … whether the procedure amounted to an enforce-
able promise of specific treatment in a specific circumstance.” Id. at 22, 665 A.2d 
at 585. One must evaluate applicable discharge procedures within the context of 
all the other provisions in the handbooks and any other circumstances pertaining 
to the status of the employment agreement. Trombley, 169 Vt. at 392, 738 A.2d at 
108. 

As an example, handbook provisions committing the employer to a progressive 
discipline system are sufficient for a jury to find that the employer may terminate 
the employee only for cause, despite a written disclaimer. Id. The issue of the na-
ture of the employment relationship is for the jury. Id. 

D. Delivery/acknowledgement

Because of the statutory requirement that employers provide all employees an 
individual written copy of the employer’s policy against sexual harassment, it is 
prudent to require each employee to sign a form specifically acknowledging receipt 
of such policy.

XIII. Employment At Will

A. Public policy and other exceptions

In Vermont, an “at will” employee may be discharged at any time with or with-
out cause, “unless there is a clear and compelling public policy against the reason 
advanced for the discharge.” Adams v. Green Mountain R. Co., 177 Vt. 521, 522-
23, 862 A.2d 233, 235 - 36 (2004); Payne v. Rozendaal, 147 Vt. 488, 491, 520 
A.2d 586, 588 (1986).

In applying the so-called “public policy exception, the Vermont Supreme Court 
has rejected the notion “that the public policy exception to at will employment 
contracts must be legislatively defined.” Adams, 177 Vt. at 522-23, 862 A.2d at 
235-36. Although statutes may themselves modify the at-will employment doc-
trine, e.g., 29 U.S.C. § 623 (federal law prohibiting age discrimination); 21 V.S.A. 
§ 495 (Vermont Fair Employment Practices Act), such modifications are separate 
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from any public policy exception.

Public policy is defined as “ ‘the community common sense and common con-
science, extended and applied throughout the state to matters of public morals, 
public health, public safety, public welfare, and the like.’ ” Id. (citations omitted). 
The Court has indicated that when an employer’s course of conduct with regard 
to an at-will employee “ ‘is cruel or shocking to the average person’s] conception 
of justice,’ ” such conduct must be considered contrary to public policy even if the 
policy is not explicitly set forth in the written laws. Id. 

Applying this rule, the Court nonetheless has held that employers were entitled to 
judgment as a matter of law on claims alleging that the employer violated public 
policy (1) by firing an employee for refusing to sign a potentially unenforceable 
non-competition agreement, Madden v. Omega Optical, Inc., 165 Vt. 306, 313-
14, 683 A.2d 386, 391 (1996), and (2) by firing an employee for administering 
medication in a manner that the employee thought was proper but that violated 
the employer’s policy, Dulude v. FletcherAllen Health Care, Inc., 174 Vt. 74, 82, 
807 A.2d 390, 397 (2002).

XIV. Technology

A. State law with regard to restrictions on internet access 
and use

No provision in Vermont law protects employee/computer operators against 
electronic monitoring by their employers. Employers are free to inspect employee 
computer files, voice mail, electronic mail, or other networking communications.

XV. Wages

A. State equivalent FLSA rules, including minimum wage 
and overtime

There is no Vermont equivalent to the federal Fair Labor Standards Act. However, 
Vermont’s minimum wage law provides: “An employer shall not employ an em-
ployee at a rate less than $7 an hour and, beginning January 1, 2006, at a rate less 
than $7.25, and, beginning January 1, 2007, and on each subsequent January 1, 
the minimum wage rate shall be increased by 5 percent or the percentage increase 
of the Consumer Price Index, CPI-U, U.S. city average, not seasonally adjusted, 
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or successor index, as calculated by the U.S. Department of Labor or succes-
sor agency for the 12 months preceding the previous September 1, whichever is 
smaller.” 21 V.S.A. § 384(a).

Special rules apply to employers in the hotel, motel, tourist, and restaurant indus-
try; and to “service or tipped employees.” 

In addition, employers must pay an employee at least one and one-half times the 
regular wage rate for any work in excess of 40 hours during a workweek (over-
time). 21 V.S.A. § 384(b). Statutory exceptions apply. 21 V.S.A. § 384(b)(1)-(7).

B. State restrictions on wage deductions, payment for 
uniforms, shortages, etc.

An employer may deduct “the amounts for board, lodging, apparel, rent or utili-
ties paid or furnished or other items or services or such other conditions or cir-
cumstances as may be usual in a particular employer-employee relationship includ-
ing gratuities as determined by the wage order made under V.S.A. Title 21, Ch. 
5, Subch. 3 (Minimum Wages). A wage board appointed by the commissioner of 
labor and industry, with approval of the governor, initiates wage orders. 21 V.S.A. 
§ 385(4)(A).

C. Payday statutes/time of payment

Vermont requires weekly payment of wages, “in lawful money or checks” and “to a 
day not more than six days prior to the date of such payment.” 21 V.S.A. § 342(a). 
However, after giving written notice to employees, any employer may pay bi-
weekly or semi-monthly the wages earned by employees “to a day not more than 
six days prior to the date of the payment.” If a collective bargaining agreement so 
provides, the payment may be made to a day not more than 13 days prior to the 
date of payment. 21 V.S.A. § 342(b). 

Special rules apply to employees who are discharged or who voluntarily leave their 
employment (21 V.S.A. § 342(c)(1)-(3)). An employee who voluntarily leaves 
must be paid on the last regular payday or, if there is no regular payday, on the 
following Friday (21 V.S.A. § 342(c)(1)). An employee who is discharged must be 
paid within 72 hours of discharge (21 V.S.A. § 342(c)(2)).

D. Employer payroll responsibilities

No state statutory provisions address this topic.

E. Commissions: restrictions on charge backs, when is a 
commission earned?

No state statutory provisions address this topic.
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F. Employment of minors

Vermont’s Child Labor Law, 21 V.S.A. §§ 431-453, generally prohibits employ-
ment of a child under 16 years of age absent a certificate from the Commissioner 
of Labor that state that the child is eligible for employment in accordance with 
statutory provisions. 
Moreover, it prohibits employment of a child under 14 years of age unless the 
commissioner specifically approves the occupation as appropriate for a child under 
the age of 14. 21 V.S.A. § 436. Detailed statutory provisions restrict conditions of 
work including hours per week, types of occupations and the like. See 21 V.S.A. 
§§ 431-453.

G. Payment of Wages

Wages are lawful money or checks an employer pays to an employee (21 V.S.A. § 
342(a)). (See the section above regarding minimum wage rates.)
An employer in the hotel, motel, tourist place, and restaurant industry must pay a 
service or tipped employee at a basic rate of at least $3.65 an hour.  Under Ver-
mont law, “a service or tipped employee” means an employee of a hotel, motel, 
tourist place, or restaurant who customarily and regularly receives more than $30 
per month in tips for direct and personal customer service. 21 V.S.A. § 384(b). 
However, an employer may deduct “the amounts for board, lodging, apparel, rent 
or utilities paid or furnished or other items or services or such other conditions 
or circumstances as may be usual in a particular employer-employee relationship 
including gratuities as determined by the wage order made under V.S.A. Title 21, 
Ch. 5, Subch. 3 (Minimum Wages).”

XVI. Safety

A. State OSHA statutes

The Vermont Occupational Safety and Health Act (VOSHA), 21 V.S.A. §§ 201-
264, enables a state agency to administer and enforce the federal act. 21 V.S.A. § 
201(c)(1).

VOSHA contains two sections: the Enforcement Section and the Consultation 
& Training Section. In 2002, the Department of Labor & Industry reorganized 
and created two separate programs, each with its own manager, reporting directly 
to the commissioner. Each program utilizes the same Vermont standards for safe 
working conditions but each employs different methods to gain compliance. 
The Enforcement Section uses citations, with associated penalties, for serious 
violations. Escalating penalties exist for repeated violations, failure to correct, or 
willful violations. The consultation program, known as Project WorkSAFE, is a 
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free business assistance program that works at an employer’s request to assist them 
with meeting VOSHA standards.

XVII. Labor Issues

A. State labor relations laws

There are no statutory provisions on this topic except those applicable to state and 
municipal employees.

XVIII. Dispute resolution

A. Arbitration agreements

The Vermont Arbitration Act, 12 V.S.A. §§ 5651-5681, provides: “Unless other-
wise provided in the agreement, a written agreement to submit any existing con-
troversy to arbitration or a provision in a written contract to submit to arbitration 
any controversy thereafter arising between the parties creates a duty to arbitrate, 
and is valid, enforceable and irrevocable, except upon such grounds as exist for the 
revocation of a contract.” 

The statute requires that, for an arbitration agreement to be enforceable, a written 
acknowledgment of arbitration — signed by each of the parties or their represen-
tatives — must accompany it. If the acknowledgment appears in the same docu-
ment as the agreement to arbitrate, the document must display the acknowledg-
ment prominently.

The statute — 12 V.S.A. § 5652(b) — prescribes the text of the “acknowledge-
ment of arbitration” is:

“I understand that (this agreement/my agreement with of ) contains an 
agreement to arbitrate. After signing (this/that) document, I under-
stand that I will not be able to bring a lawsuit concerning any dispute 
that may arise which is covered by the arbitration agreement, unless it 
involves a question of constitutional or civil rights. Instead, I agree to 
submit any such dispute to an impartial arbitrator.”
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XIX. Terminating employees

A. State law requirements for notice, including notice of 
continuing benefits.

No state law notice requirements apply.

XX. Other State specific pitfalls/
statutes

A. Whistleblower laws

Vermont has a whistleblower statute applicable to health care employees only, 
which protects employees from retaliatory conduct by an employer. 21 V.S.A. §§ 
507-509. The act’s protections do not apply unless the employee first provides 
notice of the alleged violation of law or improper quality of patient care to the em-
ployer, supervisor, or other person the employer designates, and the employer has 
had a reasonable opportunity to address the violation. 21 V.S.A. § 507. However, 
reporting is not required if it would be “futile.” 21 V.S.A. § 507.

Employees have the option to either
utilize any available internal process, grievance procedure, or similar process 
available to the employee to maintain or restore any loss of employment rights 
with the employer; or
bring an action in the superior court of the county in which the violation is 
alleged to have occurred. The initiation or completion of an internal process 
is not a condition precedent to bringing an action in superior court under the 
statute. 21 V.S.A. § 508.

Under 21 V.S.A. § 508, where it finds a violation, the court has the ability to 
order:

reinstatement of the employee, including employment benefits, seniority, and 
same or equivalent position, shift schedule, or hours worked as the employee 
had before the retaliatory action;
payment of back pay, lost wages, benefits, and other remuneration;
any appropriate injunctive relief;
compensatory damages;
punitive damages; attorney fees; or
any other appropriate relief.

B. Other provisions 

■

■

■

■

■

■
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Civil Union Law: The parties to a civil union have all the same rights as spouses in 
a marriage and must be treated as such for purposes of employment benefits, such 
as Parental and Family Leave, insurance and the like. 15 V.S.A. § 1204; 8 V.S.A. § 
4063a.

XXI. Military Employees

A. USERRA Equivalents

A Vermont statute, 21 V.S.A. § 491 et seq., protects employment and re-employ-
ment rights of Reserve and National Guard members. 

The law requires employers to grant absence with leave with or without pay to 
employees who leave “a position other than a temporary position in the employ of 
any employer, for state active duty or to receive military training with the armed 
forces of the United States [and who satisfies various other statutory require-
ments].” 21 V.S.A. § 491(a).

It also requires employers to reinstate an affected employee in his or her former 
position “with the same status, pay and seniority, including seniority that accrued 
during the period of absence,” if “the employee provides evidence of the satisfac-
tory completion of the training immediately upon return and is still qualified to 
perform the duties for such position, the employee shall be reinstated in that.

XXII. Plant Closing/Mass Layoff

A. WARN Act & State Equivalents

There is no state statute equivalent to the federal WARN Act.

XXIII. Disaster Planning
A state law applying to wholesale drug distributors, 26 V.S.A.§ 2068(7), requires 
that they maintain written policies and procedures that assure reasonable prepa-
ration for, protection against and handling of any facility security or operation 
problems, including among others “those caused by natural disaster or government 
emergency.”
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